
G R E G  A B B O T T  

May 18,2007 

Mr. Paul M. Gonzalez 
Senior Counsel 
CPS Energy 
P.O. Box 1771 
San Antonio, Texas 78296 

Dear Mr. Gonzalez: 

You ask whether certain information is subject to required pt~blic disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 278944. 

The City Public Service Board of the City of San Antonio, d/b/a CPS Energy ("CPS"), 
received a request for information regarding the meetings held by CPS to reconstruct the 
UED Department. Yo11 state you are providing some information to the requestor, but claim 
that the submitted infom~ation is excepted from disclosure under sections 552.101,552.104, 
552.107, 552.111, and 552.133 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information 

Section 552.1 11 of the Government Code excepts from required public disclosure "an 
interagency or intraagency memorandum or letter that would not be available by law to a 
party in litigation with the agency." Gov't Code 5 552.1 11. This exception encompasses the 
deliberative process privilege. See Open Records Decision No. 615 at 2 (1993). The 
purpose of section 552.111 is to protect advice, opinion, and recomniciidation in the 
decisional process and to encourage open and frank discussiou in the deliberative process. 
See Austin V. City ofScni Antonio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, 
no writ); Open Records Decision No. 538 at 1-2 (1990). In Open Records Decision No. 61 5 
(1993), this office re-examined the statutory predecessor to section 552.1 11 in light of the 
decision in Texas Department of Public Scrfet~. v. Gilbrecitl~, 842 S.Kr.2d 408 
(Tex. App.-Austin 1992, no writ). We determined that section 552.1 11 excepts from 
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disclosure only those internal comniunications that consist of advice, recommendations, 
opinions, and other material reflecting thepolicynakingprocesses ofthe governmental body. 
See Open Records Decision No. 615 at 5. A governmental body's policymaking functions 
do not encompass routine internal administrative or personnel matters, and disclosure of 
information about such matters will not inhibit free discussion ofpolicy issues among agency 
personnel. I d ;  see also City of Gnrlartd v. Tlze Dallczs hforrzing News, 22 S.W.3d 351 
(Tex. 2000) (section 552.1 11 not applicable to personnel-related conimunications that did 
not involve policymaking). A governmental body's policymaking f~inctions do include 
administrative and personnel matters of broad scope that affect the governnieiital body's 
policy mission. See Open Records Decision No. 631 at 3 (1995). 

This office has also concl~rded that a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion, and 
recommendation with regard to the form and content of the final document, so as to he 
excepted from disclosure under section 552.1 1 I .  See Open Records Decision No. 559 at 2 
(1990) (applying statutorypredecessor). Section 552.1 11 protects factual information in the 
draft that also will be included in the final version of the document. See id. at 2-3. Thus, 
section 552.1 11 encompasses the entire contents, including comments, underlining, 
deletions, and proofreading marks, of a preliminary draft of a policymaking document that 
will be released to the public in its final fonil. See ici. at 2. 

You assert that the submitted information constitutes "o~inions. numerous recomniendations. 
and other material, including supporting documentation, regarding policy forni~~lation and 
modification." Upon review, we awee that most ofthe s~ibmitted iiiformation constitutes the - 
advice, recommendations, opinions, and drafts reflecting CPS's policyiiakirig process for 
purposes of section 552.1 11. However, we find that the remaining informatioil at issue is 
purely factual and not subject to section 552.1 11. Accordingly, CPS inay only withhold the 
iiifonnation we have marked pursuant to section 552.1 1 1 of the Government Code. 

Section 552.133 of tlie Government Code excepts from public disclosure infolniatioii held 
by a public power utility that is related lo a competitive matter. See Gov't Code 
5 552.133(b). "Competitive matter" is defined as a matter that the public power ritility 
governing body in good faith detennines by vote to be related to tlie utility's competitive 
activity. Id. 5 552.133(a)(3). The governing body also rliust determine, in like manner, that 
the release of the information would give an advantage to conipetitors or prospective 
competitors. Irl. Section 552.133(a)(3) lists thirteen categories ofinformation that may not 
be deemed to be compctitive matters. The atto~ncy general may coiiclude that 
section 552.133 is inapplicable to the information at issue only if, based on the infoniiatioil 
provided, the attorney general detcnuines that the public power utility governing body has 
iiot acted in good faith in determining that the issue, matter, or activity is a competitive 
niatter or that the information requested is not reasonably related to a competitive matter. 
Id. 5 552.133(c). Furthermore, section 552.1 33(b) provides as follows: 
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Information or records are excepted from [required public disclosure] if the 
information or records are reasonably related to a competitive matter, as 
defined in this section. Excepted information or records include the text of 
any resolution of the public power utility governing body determining which 
issues, activities, or matters constitute competitive matters. Information or 
records of a municipally owned utility that are reasonably related to a 
competitive matter are not subject to disclosure under this chapter, whether 
or not, under the Utilities Code, the niunicipally owned utility has adopted 
customer choice or serves in am~iltiply certificated service area. This section 
does not limit the right of a public power utility governing body to withhold 
from disclosure information deemed to be within the scope of any other 
exception provided for in this chapter, subject to the provisions of this 
chapter. 

Id 5 552.133(b). You inform us that CPS is a public power utility for purposes of 
section 552.133. You assert that the remaining submitted information is reasonably related 
to a competitive matter and, if released, would give a competitor or prospective co~npetitor 
an unfair advantage. You have provided a copy of a resolution adopted by CPS's board of 
trustees (the "board") that delineates categories of infoniiation that have been detemiined to 
be competitive matters for purposes of section 552.133. You contend that the information 
at issue falls within the scope of the board's resolution. 

We find that the information at issue is not clearly among the types of information that 
section 552.133(a)(3) expressly excludes from the definition of a competitive matter. Based 
on the information provided in connection with this request, we cannot conclude that CPS 
has failed to act in good faith. See id. 5 552.133(c), Furthermore, we conclude that the 
information at issue is reasonably related to a competitive matter, as defined by the submitted 
resolution. Therefore, based on your representations, the resolution, and our review of the 
information at issue, we conclude that the rest oftlie rcquested information is excepted from 
public disclosure under section 552.133 of the Government Code. 

In summary, CPS may witl~hold the information we have marked pursuant to section 552.11 1 
ofthe Code. CPS must withhold the remaining submitted information under section 552.133 
of the Government Code. As our niling is dispositive, we do not address your remaining 
arguments against disclos~ire 

This letter ruling is liniitcd to the particular records at iss~ie in this request and limited to the 
facts as presented to us; therefot-e, this ruling must not he relied upon as a previous 
deteimination regarding any other records or aiiy other cil-cun~sta~ices. 

This ruling triggers iniportant deadlines regarding tile rights and respoiisibilities of the 
governniental body and of the requestor. For cxan~ple, go\~crnmental bodies arc prollibited 
from asking the attoriicy general to reconsider this ruling. Gov't Code 5 552.301(Q. If the 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. § 552.32l(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Gove~lllnent Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govern~nental 
body. Id. 5 552.321(a); Texas Dep't ofPtrb. Scfety v. Gtlbreatlz, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance uvitli tliis ruling, be 
sure that all charges for the infonnation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the govcrnniental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to reccive any comments with111 10 calendar days 
of the date of tliis ruling. 

Amy ~ . k ' f ~ h i ~ ~  
Assistant Attorney Gcncral 
Open Records Division 



Mr. Paul M. Gonzalez - Page 5 

Ref: ID# 278944 

Enc. Submitted documents 

c: Mr. Ralph Memiweather 
International Representative 
C/O Gary Faktor 
International Brotherhood of Electrical Workers 
2549 Goliad Road 
San Antonio, Texas 78223 
(wlo enclosures) 


