
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

May 2 1,2007 

Mr. Ronald J. Bounds 
Assistant City Attorney 
City of Corpus Christi 
Post Office Box 9277 
Corpus Christi, Texas 78469-9277 

Dear Mr. Bounds: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID #279175. 

The City of Corpus Christi (the "city") received a request for six categories of information 
pertaining to a specified job posting and an Equal Employme~it Opportunity Commission 
("EEOC") charge. You state that you have no responsive information regarding categories 
three and four of the request,' You claim that the submitted information is excepted from 
disclosure tinder sections 552.101 and 552.103 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional; statutory, or by judicial decision." 
C;ov't Code 5 552.101. This exception encompasses information that another statute makes 
confidential. Section 2000e-5 of title 42 of the United States Code provides in relevant part: 

Whenever a charge is filed by or on behalf of a person claiming to be 
aggrieved ... alleging that an employer ... has engaged in an unlawftrl 
employment practice, the [EEOC] shall serve a notice of the charge.. .and 

'WC note tl~ai tlic Act does not require a goveriimcnral body to reieasc information that did not exist 
ivhen i t  rcccived a ~eijuest 01- crealc responsive information. See Ecoti. Opj~oriiir~iiies Deb*. Cot?. v. 
b'i~stn~i~otitc, 562 S.W.2d 266 (Tex. Civ. App.--San Antonio 1978, writ dis~n'd); Open Records Decision 
Nos. 605 a12 (1992). 555 nl 1 (199O), 452 at 3 (1986), 362 at 2 (1983). 
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shall make an investigation thereof.. .. Charges shall not be made public by 
the [EEOC]. If the [EEOC] determines after such investigation that there is 
reasonable cause to believe that the charge is true, the IEEOC] shall endeavor 
to eliminate any such alleged unlawfulemployment practice by informal 
methods of conference, conciliation, and persuasion. Nothing said or done 
during and as a part of such informal endeavors may be made public by the 
[EEOC], its officers or employees, or used as evidence in a subsequent 
proceeding without the written consent ofthe persons concerned. Any person 
who makes public information in violation of this subsection shall be fined 
not more than S 1 :000 or i~riprisoned for not more than one year, or both[.] 

42 U.S.C. S2000e-5(b). Under this provision, if the EEOC had processed the discrimination 
charges to which the information at issue pertains, the EEOC would be prohibited from 
releasing information about the charges that were made. You inform us, however: that the 
city's human relations department (the "department") processed these charges on behalf of 
the EEOC. You assert that the department acts as the EEOC's agent in processing these 
charges and is therefore subject to the confidentiality requirements of section 2000e-5(b). 

You state that the EEOC is authorized by statute to utilize the services of state and local fair 
employment practices agencies to assist in meeting its statutory mandate to enforce laws 
prohibiting employment discrimination. See id. 5 2000e-4(g)(l). You srate that the 
department is a local agency that is authorized by section 21.152 of the Labor Code to 
investigate complaints of employment discrimination. You also state that the department has 
a contract and "work sharing agreement" with the EEOC, which you have submitted. The 
agreement provides in relevant part that "the EEOC and the [department] each designate the 
other as its agent for the purpose of receiving and drafting charges[.l" The United States 
Court of Appeals for the Fifth Circuit has acknowledged that such a work sharing agreement 
creates a limited agency relationship between the parties. See Gr$jn v. City of'Dalicis, 26 
F.3d 610,612-13 (5th Cir. 1994) (holding that limited designation of agency in worksharing 
agreement i . ~  sufficient to allosv filing with EEOC to satisfy filing requirements with Texas 
Coinmission on Huinan Rights). 

You state that in rendering performance under the work sharing agreement and contract, the 
department is supervised by the EEOC's contract monitor, and the tasks that the department 
performs and the manner in  which it performs thein are limited by the terms of the 
EEOC-drafted contract and by EEOC rulcs and guidelines. Under these circuinstances, we 
agree with your assertion that under accepted agency principles, tile department acts as the 
EEOC's agent in proccssing charges on behalf of the EEOC. Sre Jolzrz.sorz I). Ocvens, 629 
S.U'.2d 373,875 (Tcx. App.--Fort Worth 1982$ ivrit ref'ci 11.r.e.) ("An essential element of 
proof of agency is that the alleged principal has both the right to assign the agent's task and 
to control the ineans and details of the process by which the agent will accomplish the 
task."). We also agi-ee that as an agelit of the EEOC, the depar-tment is bound by 
section 2000e-5(b) of title 42 of the United States Code and may not make public charges 
of discrimination that it handles on the EEOC's hehair. See 42U.S.C.2000e-S(b); see niso 
McMillirrz v. Corripurer Trartslatiorzs Systeins & Slrp/~or-t, lr~c.,  66 S.W.3d 477, 481 (Tex. 
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App.--Dallas 2001, no pet.) (under principles of agency and contract law, fact that principal 
is bound can serve to bind agent as well). Therefore, without the respondent's consent to 
release the information, we conclude that the city must withhold the information you have 
marked under section 552.101 of the Government Code as information that is made 
confidential by law. 

You claim the remaining information is subject to section 552.103 of the Government Code. 
Section 552.103, the "litigation exception." provides in part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision. as a consequence of the 
person's office or employment, is or [nay be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or emplovee of a eovernmental body is excepted from disclosure . , - 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for - 
access to or duplication of the information 

Gov't Code $ 552.103(a), (c). A governmental body that raises section 552.103 has the 
burden of providing relevant facts and documentation sufficient to establish the applicability 
of this exception to the information that it seeks to withhold. To meet this burden, the 
governmental body must demonstrate that (1) litigation was pending or reasonably 
anticipated on the date of its receipt of the request for information and (2) the information 
at issue is related to the pending or anticipated litigation. See Urziv. of Tex. Law Sclz. v. Tex. 
Legal Foiuzd., 958 S.W.2d 479 (Tex. App. - Austin 1997, no pet.); Heard v. N o ~ ~ s t o n  Post 
Co.. 684S.W.2d210(Tex. App. - 1-Iouston (lstDist.1 1984, writrcf'dn.r.e.). Bothelements 
of the test must be met in order for information to he excepted from disclosilre under 
section 552.103. See Open Records Decision No. 551 at 4 (1990). To establish that 
litigation is reasonably anticipated, a governmental body must pi-ovide this office with 
"concrete evidence showing that the claim that litigation may ensue is more than mere 
conjectul-e." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be detcrinincd on a case-by-case basis. Id 

You assert that the remaining information pertains to a clai~n of discrimination that the 
requestor filed with the department. You have submitted documentation reflecting that the 
claim was filed prior to the date of the city's receipt of this request for information. This 
office tias stated that a pending EEOC complaint indicates that litigation is reasonably 
anticipated. See Open Records Decision Nos. 386 at 2 (1983). 336 at l(1982). You state 
that becri~lse the vemaining information is related to the requestor's discrimination claim, i t  
is related to the reasoliahly anticipated litigation. Gpon your representation and our review 
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of the submitted documents, we agree that the remaining information is subject to 
section 552.103 of the Government Code. Accordingly, the city may withhold this 
information from disclosure. 

However, once information has been obtained by all parties to the litigation through 
discovery or otherwise, no section 552.103(a) interest exists with respect to that information. 
Open Records Decision Nos. 349 (1 982); 320 (1982). Thus, information that has either been 
obtained from or provided to all other parties in the anticipated litigation is not excepted 
from disclosure under section 552.103(a), and it must be disclosed. F~irther, the applicability 
of section 552.103(a) ends once the litigation has been concluded or is no longer realistically 
anticipated. Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 
(1982). 

In summary, the city must withhold the information it has marked under section 552.101 of 
the Government Code in conju~lction with section 2000e-5 of title 42 of the United States 
Code. The city may withhold the remaining information from disclosure under 
section 552.103 of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
cletermination regarding any other records or any other circomstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(f). If the 
governnlerital body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Ici. $552.324(b). In order to get the full 
bcnefit of such an appeal, the governmental body must file suit within LO calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governine~ltal body does not comply with it; then both the requestor and the attorney 
general have the right to file suit against the govern~nental body in enforce this ruling. 
Id .  5 552.321(a). 

If this ruling requircs the governmental body to release all or part of thc requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling; the governnicntal body 
will either release the public records promptly pursuant to section 552.221(aj of the 
Govcrninei~t Code or file a lawsuit challenging this rulingpurstiant to section 552.324 of the 
Go\~crnment Code. If the governmental body fails to do one of these things, then the 
I-equestoi- should report that iailure to the attot-ney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a coinplaint with the district or 
county attorney. Id .  $ 552.32 15(e). 

If tlris ruling requircs or permits the governmental body to withhold all or some of the 
requested information. thc requestor can appeal that decision by siring the go\~ernmcntal 
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body. Id. $ 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Open Records Division 

Ref: ID# 279175 

Enc. Submitted documents 

c: Mr. Valentin 0. Arispe 
1 19 10 Hearn Road 
Corpus Christi, Texas 78410 
(wlo enclosures) 


