GREG ABBOTT

May 24, 2007

Mr. David M. Swope

Assistant County Attorney
Harris County Attorney’s Office
1019 Congress, 15 Floor
Houston, Texas 77002

OR2007-06465
Dear Mr. Swope:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID#279361.

The Harris County Constable Precinct 5 (the “constable”) received a request for
(1) Permanent Standing Orders issued by the department for the previous 12 months; and
(2) the non-confidential portion of a named deputy’s personnel file. You state that you will
release some of the responsive information to the requestor. You claim that the submitted
information is excepted from disclosure under sections 352,101, 552.1175, 552.130,
and 552.147 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

Initially, we note that you have redacted portions of the submitted information that you seek
to withhold. Pursuant to section 552.301, a governmental body that seeks to withhold
requested information must submit to this office a copy of the information labeled to indicate
which exceptions apply to which parts of the copy, unless the governmental body has
received a previous determination for the information at issue.  See Gov't Code
§§ 552.301(a), .301(e)(2). The constable has redacted driver’s license numbers. This otfice
has not issued the constable a previcus determination to withhold this information. As such,
this information must be submitted in a manner that enables this office to determine whether
the information comes within the scope of an exception to disclosure. As we are able in this
instance to ascertain the nature of the information that you have redacted, we will determine
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whether it is excepted from public disclosure. In the future, however, the constable should
refrain from redacting information that it 15 not otherwise authorized to redact, in seeking
an open records ruling from this office.

Next, we note that the submitted information contains W-4 forms. Section 552.101 of the
Government Code excepts from disclosure “information considered to be confidential by
law, either constitutional, statutory, or by judicial decision.” Id. § 552.101. This section
encompasses information protected by other statutes. Section 6103(a) of title 26 of the
United States Code provides that tax return information is confidential. See 26 U.S.C.
§ 6103(a)2), (bXM2)(A), (p)(8); see also Open Records Decision No. 600 (1992); Attorney
General Op. MW-372 (1981). Accordingly, the constable must withhold the W-4 forms
pursuant to section 552.101 of the Government Code in conjunction with section 6103{a) of
title 26 of the United States Code.

Section 552.101 also encompasses chapter 500 of the Government Code which provides that
a governmental body may not release fingerprint information except in certain limited
circumstances. See Gov’t Code §§ 560.001 (defining “biometric identifier” to include
fingerprints), .002 (prescribing manner in which biometric identifiers must be maintained and
circumstances in which they can be released), .003 (providing that biometric identifiers in
possession of governmental body are exempt from disclosure under Act). You do notinform
us, and the submitted information does not indicate, that section 560.002 permits the
disclosure of the submitted fingerprint information. Therefore, the constable must withhold
the information it has marked under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code.

We next note that the submitted information includes CRB-3 Peace Officer’s Crash Reports
that appear to have been completed pursuant to chapter 550 of the Transportation Code. See
Transp. Code § 550.064 (officer’s accident report). Section 552,101 also encompasses
section 550.064 of the Transportation Code, which states that, except as provided by
subsection (c¢), accident reports are privileged and confidential. Section 550.065(c}{4)
provides for the release of accident reports to a person who provides two of the following
three pieces of information: (1) date of the accident; (2) name of any person involved in the
accident; and (3) specific location of the accident. [ld. § 550.065(c)(4). Under this provision,
a governmental entity is required to release a copy of an accident report to a person who
provides two or more pieces of information specified by the statute. /d. The requestor has
not provided the constable with two of the three pieces of mmformaticn pursuant to
section 550.065(c)(4); therefore, the CRB-3 Peace Officer’s Crash Reports must be withheld
pursuant to section 552.101 of the Government Code in conjunction with section 550.065(b)
of the Transportation Code.

Section 552.101 also encompasses criminal history record information (“CHRI”) generated
by the National Crime Information Center or by the Texas Crime Information Center.
Title 8, part 20 of the Code of Federal Regulations governs the release of CHRI that states
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obtain from the federal government or other states. Open Records Decision No. 565. The
federal regulations allow each state to follow its individual law with respect to CHRI it
generates. fd. Section 411.083 of the Government Code deems confidential CHRI that the
Texas Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate
this information as provided in chapter 411, subchapter F of the Government Code. See
Gov't Code § 411.083. Sections 411.083(b)(1) and 411.089(2) authorize a criminal justice
agency to obtain CHRI however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.089(b)(1). Other
entifies specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI except
as provided by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any CHRI
obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter 411,
subchapter F. See id. § 411.082(2}B) (term CHRI does not include driving record
information). Accordingly, the constable must withhold the CHRI that we have marked
under section 552.101 of the Government Code in conjunction with federal law and
chapter 411 of the Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publication of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate concern to the public. See fndus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). The type of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundarion included information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. Additionally, this office has found that some kinds of medical information or
information indicating disabilities or specific tlnesses are excepled from required public
disclosure under common-law privacy. See Open Records Decision Nos. 470 (1987) (illness
from severe emotional and job-refated stress), 455 (1987) (prescription drugs, illnesses,
operations, and physical handicaps). This office has also found that personal financial
information not relating to the financial transaction between an individual and a
governmental body is excepted from disclosure under common-law privacy. See Open
Records Decision No. 600 (1992) (public employee’s withholding allowance certificate,
designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and employee’s decisions regarding voluntary benefits programs, among others, protected
under common-law privacy). A compilation of an individual’s criminal history is highly
embarrassing information, the publication of which would be highly objectionable to a
reasonable person. Cf. U.S. Dep’t of Justice v. Reporters Comm. for Freedom of the
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual’s privacy
interest, court recognized distinction between public records found in courthouse files and
local police stations and compiled summary of information and noted that individual has
significant privacy interest in compilation of one’s criminal history). Furthermore, we find
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that a compilation of a private citizen’s criminal history is generally not of legitimate concern
to the public. Based on your arguments and our review, we find that the submitted
information contains information that is considered highly intimate or embarrassing and is
not of legitimate concern to the public. Accordingly, the constable must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. However, no portion of the remaining information is protected
under common-law privacy, and may not be withheld under section 552.101 of the
Government Code on this basis.

Section 552.117(a)(2) of the Government Code excepts the current and former home address
and telephone number, social security number, and the family member information of a peace
officer regardless of whether the officer made an election under section 552.024 of the
Government Code or complies with section 552.1175 of the Government Code. See Gov't
Code § 552.117(a)(2). This section applies to peace officers as defined by article 2.12 of the
Code of Criminal Procedure. Thus, the constable must withhold the information we have
marked, in addition to the information you have marked, pursuant to section 552.117(a)(2)
of the Government Code.

Section 552.1175 of the Government Code provides in part:
(a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure].]

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

(1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)(1), (b). This provision allows a peace officer who 1s not
employed by the constable to elect to restrict access to their home address and telephone
aumber, social security number, and family member information. The remaining information
contains information pertaining to other officers who do not work for the constable. If any
of these individuals is currently a peace officer and elects to restrict access to this
mmformation in accordance with section 5532.1175, the constable must withhold the
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information we have marked. We determine that no portion of the remaining information
is excepted under section 552.1175 and may not be withheld on this basis.

Section 552.130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to;

{1) a motor vehicle operator’s or driver’s hicense or permit
issued by an agency of this state; {or]

(2) amotor vehicle title or registration issued by an agency of this statef.]

1d. § 552.130. Accordingly, you must withhold the Texas motor vehicle record information
we have marked, in addition to the information you have marked, under section 552.130 of
the Government Code.,

We note that the submitted information contains an insurance policy number.'
Section 552.136 of the Government Code states that “[n]otwithstanding any other provision
of this chapter, a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136. Accordingly, the constable must withhold the insurance policy number we have
marked under section 552.136 of the Government Code.

Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (¢). Id. § 552.137(a)-(c). We note that section 552.137
does not apply to a govermment employee’s work e-mail address because such an address is
not that of the empliovee as a “member of the public” but is instead the address of the
individual as a government employee. The e-mail addresses we have marked is not of a type
spectfically excluded by section 552.137(c) of the Government Code. Therefore, the
constable must withhold the marked e-mail address in accordance with section 552.137
unless the constable receives consent for its release.

Section 552.147 of the Government Code provides that the social security number of a living
person is excepted from required public disclosure under the Act. The constable may
withhold the social security numbers it has marked pursuant to section 552.147 of the
Government Code.

"The Gffice of the Atiorney General will raise mandatory exceptions on behatf of a governmental body,
but ordinarily will net raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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In summary, the constable must withhold the foliowing: (1) the W-4 forms pursuant to
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of
the Unned States Code; (2) the information you have marked under section 552.101 of the
Government Code in conjunction with section 560.003 of the Government Code; (3) the
CRB-3 reports we have marked under section 552.101 of the Government Code in
conjunction with chapter 550 of the Transportation Code; (4) the CHRI that we have marked
under section 552,101 of the Government Code in conjunction with federal law and
chapter 411 of the Government Code; (5) the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy; (0) the
information you have marked, in addition to the information we have marked under
section 552.117(a)(2) of the Government Code; (7) the home addresses, telephone numbers,
and family information we have marked under section 352.1175 of the Government Code,
if any of these individuals is currently a peace officer and elects to restrict access to this
information; (8) the information marked under section 552.130 of the Government Code; (9)
the msurance policy number we have marked under section 552.136 of the Government
Code; and (10} the e~-mail address we have marked under section 552.137 of the Government
Code. The constable may withhold the social security numbers it has marked pursuant to
section 552.147 of the Government Code. The remaining information must be released.

This letter ruling is limited to the particular records at issue in this reguest and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
fd. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the atiorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321().

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsibie for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also lile a complaint with the district or
county attorney. fd. § 5352.3215(e).
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If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W .2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schioss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for

contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Holly R. Davis

Assistant Attorney General
Open Records Division

HRD/eeg
Ref:  ID# 279361
Enc. Submitted documents

c Ms. Jennifer Leahy
Houston Chronicle
801 Texas Avenue
Houston, Texas 77002
{(w/o enclosures)



