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May 30,2007 

Ms. Margo Kaiser 
Staff Attorney 
Texas Workforce Commission 
I01 East 15"' Street 
Austin, Texas 78778 

Dear Ms. Kaiser: 

You ask whether certain information is subject to required public disclosure under the 
Public Informatioii Act (tile "Act"), cliapter 552 of the Government Code. Your request was 
assigned ID# 2798 10. 

The Texas Workforce Commission (the "commission") received a request for the 
commission's file pertaining to a specified charge of discrimination. You state that some of 
the requested information will be pro\!ided to the requestor. You clairri illat the remaining 
information is excepted from disclosure under sections 552.101 and 552.1 1 1  of the 
Government Code. We have considered the exceptions you claim and revie\ved the 
submitted representative sample of iiiibsmation.' 

Initially, we inust address the corninission's obligations under sectioii 552.301 of the 
Cover~~ment Cocle. which prescribes the procedures illat a go~eriirnental body must follo~v 
iii asking this orfice to decide wiietliei- reiliicsteci iiil'oi-mation is exccpted f'roiii p~iblic 
disclosure. P~ivsiiant to section 552.30 1 (h), a governmental body must ask for a decision 
from this office and state the exceptions that apply within ten business days of receiving the 
written request. See Gov't Code 5 552.301(a), (b). Pursua~tt to section 552.301(e), the 
governmental body must, within fifteen biisiness days of receiving the request, submit to this 
office ( I )  wi-itten comments stating the reasons why the stated exceptions apply tliat woiild 

'Wc assiiiiic tiiat the "represeiitarivc sai~ipic" ol'recosds siihmiited to tiiis office is t i i ~ l y  rcprcsciitaiivc 
111' iiic icquestcd records as a wirole. Sce Oji-n Records Dccision h-1,s. 490 ( I ' i X X ) .  407 (10XX). '1-liis iipcn 
records icttcr docs nor i-c;icIi, aiid thci-eiiise ii<~cs i i o t  :lorIiorize tile ujiti!~o!dinf o!: ;in)' oilici reijiicstcti rccords 
ii, tiic cxrciit ilirri t i i ~ s c  records ci~ii iuin silhsi:iiiiiniiy dil'l'crent iyjies ol' in:i)sination [hail timi siibiniricd lii tliis 
ol'licz. 
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allow the information to be withheld, (2) a copy of the written request for information, (3) a 
signed statenlent or sufficient evidence showing the date the governmental body received the 
written request, and (4) a copy of the specific information requested or representative 
samples, labeled to indicate which exceptions apply to which parts of the documents. Id. 
5 552.30I(e)(l)(A)-(D). The commission [received the request for information on March 2, 
2007. but did not request a ruling from this office or submit the inforin;~tion at issue until 
March 28, 2007. Thus, the commission failed to comply with the procedural requirements 
mandated by section 552.30 1 .  

Pursuant to section 552.302 of the Government Code, a goven~mental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is pirblic and must be released unless the governmental body 
demonstrates a compelling reason to withhold the infor~nation from disclosure. See Gov't 
Code 8 552.302; Hancock v. State Bci. oj Ins., 797 S.W.2d 379. 381-82 (Tex. 
App.-Austin 1990, no writ); Open Records Decision No. 3 I9 (1982). A con~peliing reason 
exists when third-party interests are at stake or when illformation is confidential under other 
law. Open Records Decision Xo. 150 ( 1  977). Althot~gh the cornmission claims an exception 
to disclosure under section 552. I 1 I of the Government Code, that section is a discretionary 
exception to disclosure that protects a governmental body's interests and may be waived. 
See Gov't Code $ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary , 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 470 at 7 (1987) 
(statutory predecessor to section 552.1 1 1  subject to waiver). Thus, your claim under 
section 552.1 11 does not provide a compelling reason for non-disclosure. and the 
commission may not withhold any of the submitted informatioil under that exception. 
Because your claim under section 552.101 of the Government Code can provide a 
cornpelling reason for non-disclosure. we will consider this argument. 

Before puoceeding to the commission's arg~nnent uiider section 552.101. we iiiust first 
address the commission's claim that the submitted infor~nation i s  subject to the federal 
Freedom of lnformation Act ("FOIA). Section 2000e-5(b) of title 42 of the United States 
Code states in relevant part the following: 

Whenever a charge is filed by 01- on behalf of a person claiming to he 
aggrieved . . . alleging that an ernployer . . . has engageti i n  an unla\vfiil 
e~nployinent practice. the [Eqiii~l E~~iployment Opportunity Cominissioil 
(the "EEOC")] shall servc a notice ot the charge . . . on such c~iiployer . . .. 
and shall make an investigation thereof. . . . Charges sh;lil not be matie 
public by the [EEOC]." 

42 U.S.C. 5 2000c-5(b). The EEOC is nuthoi-izcd by statute to utilize the services or state 
f , . .  '111 employment practices agencies to assist in  iiieeting its statutol-y inandate to eniorce I;lws 

prohibiting discrimination. See id. 5 2000~-4(g)(l).  The coiii~iiissioii informs us that i t  has 
a contract with the EEOC to investigate claims of employment disci-imination allegations. 
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Thecommission asserts that under the terms of this contract, "access to charge and complaint 
files is governed by FOIA, including the exceptions to disclosure found in the FOIA." The 
commission claims that because the EEOC would withhold the submitted information under 
section 552(b)(5) of title 5 of the United States Code, the commission should also withhold 
this information on this basis. We note, however, that FOIA is applicable to information 
held by an agency of the federal government. See 5 U.S.C. $ 551(1). The illforination at 
issue was created and is maintained by the commission; which is subject to tlie state laws of 
Texas. See Attorney General Opinion MW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies); Open Records Decision Nos. 496 (1988), 124 (1976); see 
illso Open Records Decision No. 561 at 7 n. 3 (1990) (federal authorities may apply 
confidentiality principles found in FOIA differently from way in which such principles are 
applied under Texas open records law); Duvici.so~z v. Groi;yiii. 622 F.2d 895, 897 (5th 
Cir. 1980) (state governments are not subject to FOIA). Furthermore. this office has stated 
in iiumeroiis opinions that informatioii i i i  tlie possession of a governmental body oithc State 
of Texas is not confidential or excepted from disclos~ire iiierely because the same 
information is or would be confidential in the hands of a federal agency. Sre, r.fi., Attorney 
General Opinion MW-95 (1979) (neither FOIA nor federal Privacy Act of 1974 applies to 
records held by state or local governmental bodies in Texas); Open Records Decision 
KO. 124 (1976) (fact that information held by federal agency is excepted by FOIA does not 
necessarily mean that same information is excepted under the Act when held by Texas 
go\jernmental body). You do not cite to any federal law, nor are we aware of any such law, 
that would pre-empt the applicability of the Act and allow the EEOC to make FOIA 
applicable to information created and iiiaintained by a state agency. h e  Attoi-iiey General 
Opinion JM-830 (1987) (EEOC lacks authority to require n state agency to ignore state 
statutes). Thus, you have not sliown how the contract between the EEOC :ind the 
commission makes FOIA applicable to the co~nmission in this instance. Accordii~gly, the 
commission may not withhold the submitted information pursuant to the exceptions available 
under FOIA. 

Now we addi-ess the commission's argument that section 552.101 of the Government Co~ ie  
applies i n  this case. Section 552.101 excepts from clisclosure "informatioii considered to be 
confideiitial by law. either constitutional. statutory. or by judicial clecision." Go\,'t Code 
$ 552.101. This exccptioii encompasses inihsmatioii protected by st;itiltes. Piii-suant io 
section 21.204 of' tlie Labor Code. thc coininission m;iy investizate a coiiiplaiiit of an 
unlawf~~l employment practice. Sec Lab. Code 5 2 1 ,204; see iiiso it/. $ 5  2 1.00 15 (powers of 
Commission on Hurnan Rights under Labor Code chapter 21 tsaiisferreti to commission's 
civil rights division), 2 1.201. Sectiorl 2 1.304 of the Labor Code proviiies that "[;~]n officer 
or employee of the commission may not disclose to the public information obtained by the 
commission undei- Section 21.204 except as necessary to the conduct of aprocccding iiliiier 
this chapter." Id.  5 21.304. 

You indicate that the siihi-iiiited iiifoi-iiiation pel-tnins to n coniplciint of  nil uiilawf~~l 
eniployincnt pi-actice iiivcstigaictl by tile co~ni~nissioii iiiitlei- cctioii 2 I . l O l  ~ i i i i i  oii hchali'of 
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the EEOC. We therefore agree that the submitted information is confidential under 
section 21.304 of the Labor Code. However, we [rote that the requestor is an attorney 
representing aparty to the complaint. Section 21.305 of the Labor Code concerns the release 
of commission records to a party of a complaint filed iirldes section 2 1.201 and provides the 
following: 

(a) The cocnmission shall adopt rules allowing a party to a complaint filed 
under Section 2 1.201 reasonable access to commission records relating to the 
complaint. 

(b) Unless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the commission records: 

( I  j after the final actioi~ oi'the coi~lniissioii: oi 

(2) if a civil action relating to the complaint is filed in federal court 
alleging a violation of federal law. 

Id. S: 21.305. In this case, the commission has taken final action; therefore section 21.305 
is applicable. At section 819.92 of title 40 of the Texas Administrative Code, the 
cornmission has adopted rules that govern access to its records by a party to a complaint. 
Section 819.92 provides the followinp: 

(a) Pul-suant to Texas Lnboi- Code $ 2 1.304 anti 5 2 1.305. [the con?inissioc~] 
shall, on written request oiaparty to aperfected coinplaiiit filed under Texas 
Labor Code $ 21.201, allow the party access to the [~corn~nission's] I-ecords, 
unless the perfected complaint has been resolved through a vol~iiitary 
settlement or conciliatiori a g reernent: - 

(1) following the final action of the [commission]: oi- 

(2) if a party to the perfected coinplair~t or- the party's attorney 
cer-iifics in writing thai a civil actior~ relating to the perfected 
coiiiplaiiit is peilciirig i n  Sederni court allegiilg a violatioii o i  icderal 
law. 

(b) Pursuant to the a~ithority granted the ~c]ornmission in Tcxas Labor Code 
8 21.305, reasonable access shall not include access to the following: 

(1) information excepted from required tlisclosure under Texas 
Government Code, Chapter 552; or 
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(2) investigator notes 

32 Tex. Reg. 553-4 (2007) (to be codified as an atnendrnent to 40 T.A.C. jJ 8 1?.92).' The 
commission states that the "purpose of the rule amendment is to clarify in  rule the 
[c]ommission's determination of what materials are i~vailable to the parties i n  a civil rights 
matter and what materials are beyond what woi~ld constitute reasonable access to the file." 
Id. at 553. A governmental body must have statutory authority to promulgate a rule. Sre 
Re~ilrocrd Conznz'n v ARC0 Oil, 876 S.W.2d 473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rule that is inconsisteiit with existing state 
law. Id.; see c~i.so Edcqewoorl Incfep. Sch. Di,rt. I,: Meizo, 91 7 S.W.2d 7 17, 750 (Tcx. 1995); 
Attorney General Opinion GA-497 (2006) (in deciding whether governmental body has 
exceeded its rulemakii~g powers. determinative factol- is whether pi-ovisions of i-~tle are in 
harmony with general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of conitnission 
co~nplaint records to a party to a complaint under certain circumstances. Sre Lab. 
Code (1 21.305. In correspondence to our office, you contend that under section 8 19.?2(b) 
of the rule, the Act's exceptions apply to withhold information i n  a cotnlnission file even 
when reqtlested by aparty to the complaint. See 40 T.A.C. (1 8 1?.?2(b). Section 21.305 of 
tlie Labor Code states that the commission "stlnll allow the party access to the cornmissioii's 
I-ecords." See Lab. Code $ 21.305 (emphasis added). The commission's rule in 
subsection 81?.92(b) operates as a denial of access to coinplaint information provided by 
subsection 8 19.92(a). See40T.A.C. 3 8 19.92. Further. the rulc conflicts with the mandated 
party access provided by section 2 1.305 of the Labor Code. Thc coiilmission siibinits no 
arguinents or explanation to resolve this contlict and submits no argiitnents to support its 
conclusion that section 21.305's grant of authority to promulgate I-ules rcgardiiig reasonable 
access permits the cominission to deny pal-ty access entirely. Being unable to I-csolve this 
conflict, we cannot firid that rule 8 19.92(b) operates in harmony with the gencl-a1 objectives 
of section 21.305 of the Labor Cotie. Thus, we rnitst make our determination under 
section 2 1.305 of the Labor Code. Scr Iiiiiyr~~~oocl, 9 17 S.W.2d at 750. Here. final agency 
action has been taken, and you tlo not inform us that the coinplaint was resolvetl through a 
voluniary setticinetit or conciliatiun nsrcement. Tlii~s. pursuant to sections 21.305 
and 8 19.92[a), the requestor has n riglii oinccess to the comtnissioiis i-ecoriis relating to the 
coniplaint. 

;The conrinission slates that the aiiiciiiled rule was adoprcd pursii;iiit t o  sections 301.0015 and 
302002(di olrhc La1,os Code. "\vliich provide the /c]oinnUssio!i with tlic auihorir). to adopt. aiiiciid. or repeal 
such r~iles as i t  dccins necessary for tbc cl'fcctive administraiioii of [comriiission] services and activiiics." 32 
'I'es. I i e g  553. Tlie ci>iiiinissiorr also st~ltcs til:it scciion 21 3 0 5  oithc 1,ahoi- Ctiili. "prirvidcs llic j~~iiinrnissioii 
with llic a i i i l i i~s i~y it, adopt iiilcs ; ~ l I i ~ i v i ! i ~  a p:ii-iy ! I ,  a c i~:~i~?la i : i i  iilcii ii:lilci- . ? ? l . ? O l  i-cnsi~iiahlc ucccss to 
I c J o i z i ~ ~ ~ i s ~ i i ~ ! ~  1~cci11.0~ i-cl~iting to tlic L I I I ~ I I ) ~ ~ I I I ~ ~ . "  hi. 
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Section 552.101 also encompasses 21.207(b) of the Labor Code, which provides in part as 
follows: 

(b) Without the written consent of the complainant and respondent, the 
commission. its executive director, or its other officers or employees may not 
disclose to the public info[-mation aboiit the efforts in  a particular case to 
resolve an alleged tlisci-iniiiintory 111-actice by coiilkreiicc. conciliation. or 
pcrs~iasion. regal-dies5 oS \vliethel- there is a deterinination of reasonable 
cause, 

Labor Code i j  21.207(b). You indicate that the information you have marked consists of 
information regarding efforts at mediation or conciliation between the parties to the dispute, 
and you inform us that the commission has not received the written consent of both parties 
to release this information. Based on your representations and our review, we determine that 
the information you have marked concerning efforts at mediation or conciliation is 
confidential pur-suant to section 21.207(b) of tlre Labor Code and must be withheld under 
section 552.101 of the Govel-nmcnt Code on tliat basis. 

In  summal-y, the coin~nission tnust wiihl~oid tile conciliatioii and mediation infor~nation you 
marked under section 552.101 of the Government Code in conjunction with section 2 I .  107 
of the Labor Code. Thecomrnission must release the remaining information to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

7. I his ruliug triggers impel-tant tic:idliiies iregarding the I-iglits and I-csponsihilities of the 
governmental body ;ind of thc reil~icstor, For exampic. govei-niiiental bodics are prohibited 
from askiug the attorney general to reconsider this r~ilitig. Gov't Code 5 552.301 (0. If the 
governmental body wants to cllallenge this r~iliiig, the governmental body rriust appeal by 
filing suit in Travis County within 30calendar days, id. $552.324(b). In order to get the f~iil 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). If the governmental body cioes not appeal this ruling and the 
goverilmental body does not comply with it, then both the requestor and the attorney general 
liave the right to file suit agaiiist the governmental body to enforce tliis ruling. Id. 
8 552.32 1 (a). 

If  this ruling I-cijuires the govei.rinici~tol hoily to reie:isi: it11 01- piit-i o l  the i-ecjuested 
information, thc governmeiital hoiiy is ~srsponsihlc Sot- taking tile next step. Based on the 
siatute, the attorney general expects that. upon receiving tliis riding, the governmel-iial body 
will eithei. release the public recorcls promptly pursuant to section 552.221(a) o r  the 
Governinent Cotle or file a laws~iit challenging this ruling pursuant to section 552.324 of the 
Government Code. If  the governiiieiital body fails to do one of ttiese things. then the 
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requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The reqilestor may also file a complaint with the district or 
county attorney. Icl. 3 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texi~s Dep't of Pub. S ~ g e t j  v. Gilbreath, 842 S.W.2cl 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information ai-e at or below the legal amounts. Q~lestions or 
complaints about over-charging must be directed to Madassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Altho~igh there is no statutory deadline for 
contacting LIS, the attorney general prefers to receive any comments within 10 calendar clays 
of the date of this ruling. 

Sincerely, 

Aries Solis 
Assistant Aitorney General 
Open Records Division 

Ref: ID# 2798 10 

Enc. Submitted documents 

c: Mr. Robert W. Schmidt 
Crews & Elliott, PC 
Building 3, Suite 200 
4601 Spicewood Springs Road 
Austin, Texas 78759 
(wlo enclosures) 


