
G R E G  A B B O T T  

May 3 1,2007 

Ms. Carol Longoria 
Office of the General Counsel 
University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Longoria: 

You ask whether certain informati011 is subject to required public disclosure under the 
Piiblic Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned LD# 278730. 

The University of Texas System (the "system") received a request fi-om Representative Lon 
Burnam for specified documents pertaining to the system's bid for a Department of Energy 
("DOE) contract for management of the Los AIamos National Labovatory. You claim that 
the submitted inforination is excepted from disclosure under sections 552.101, 552.104, 
552.107, 552.11 1,  and 552.137 of the Govermnent Code. You also inform us that you 
notified Lockheed Martin ("Lockheed") of the request anti of their right to submit arguments 
to this office as to why the submitted inihmiatioil should not be released. See Gov'L Code 
1;. 552.305(d) (permitting interested ~hird party to s~ibmit to attorney general reasons why 
requested information s h o ~ ~ l d  not he veleased); see cilso Open Records Decision N o 5 4 2  
(1 990) (determining that statutory predecessor to section 552.305 permits governmental body 
to rely on interested third party to I-aise ancl explain applicability of exception to disclosure 
in certain circuinstances). We have reviewed the s~~bmittecl information and arguments 
s~tbmitted by the system and Lockheed. 

Iilitially, we note that the submitted information contaiils a coinpleted report and a contract 
that are subject to section 552.022 of the Government Code. Section 552.022 of the 
Governnient Code pi-ovides it1 I-elevaili part: 



Ms. Carol Longoria - Page 2 

the following categories of information are public information and not 
excepted from required disclosure rrnder this chapter unless they are expressly 
confidential under other law: 

(I) a completed report, audit, evaluation. or investigation made of. 
for, or by a governmental body, 

(3) illformation in  an account, voucher, or contract relating to the 
receipt or expenditure of public or other by a governmental body[.] 

Gov't Code $ 552.022(a)(l), (3). Accordingly, we find that the Report on Los Alamos 
National Laboratory completed by the system interim vice chancellor in Tab 5 and the 
Teaming Agreement between the system and Lockheed in Tab 9 are expressly pitblic under 
sections 552.022(a)(I) and section 552.022(a)(3) respectively. Thus, this information may 
only be withheld if confidential under other law or, in the case of the completed report in 
Tab 5, excepted froin disclostire undei- section 552.108 of the C6vernrnent Code. Yo~r seek 
to withhold Tabs 5 and 9 under section 552.1 11 of the Government Code. However, 
section 552.11 1 of the Gover~iment Code is a discretionary exception to disclosure that 
protects a govel-ilrnental body's interests and may be waived. See id. 5 552.007; Open 
Records Decision Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 470 at 7 
(1987) (statutory predecessor to Gov't Code 5 552.1 11 subject to waiver). Because this 
section is not other law that makes information confidential for the purposes of 
section 552.022 , the system may not withhold the marked report and Teaming Agreement 
under section 552.1 I I of the Government Code. However. because section 552.022 does not 
apply to information that is excepted from disc1osu1-c i~r~de,~. section 552.104 of the 
Government Code, we will address your argument for withholding this information, along 
with the 1-elnainirrg submitted inibi-mation, under section 552.104. See Gov't Code 
$ 552.104(b). 

Section 552.104 of the Government Code excepts fro111 iiisclosure "information that. if 
released, would give advantage to acornpetitor or bidder." Gov't Code 6 552. i04(n)..This 
exception protects a governmental body's interests in competitive bidding and certainoth;lr 
competitive sitirations. See Open Records Decision No. 593 (1991) (construing statutory 
predecessor). This office has held that a governmental body may seek protection as a 
competitor in the lnarketplace ~ ~ n d e r  section 552.104 and avail itself of the "corrrpetitive 
adva~it~igc" aspect of this exception if i t  can satisfy two criteria. First. the governmental body 
must tiemonstrate tirat i t  has specific marketplace interests, Id .  ai 3. Second, the 
governmental hotly must demonstraic a specific threat of actual or potential harm to its 
interests i n  a particular coilipeiitivc situation. Id. at 5. Thus, the question of whether the 
release of particular information will harm a governmental body's legitimate interests as a 
co~npetitor i n  a marketplace deperids on the sufficiency of the governmenial body's 
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demonstration of the prospect of specific harm to its marketplace interests in a particular 
competitive situation. Id. at 10. A general allegation of a remote possibility of harm is not 
sufficient. See Open Records Decision No. 514 at 2 (1988). 

In this instance. although you achno\\.ledge that tlie system is 1x0 longel- involved in  bidding 
fox- the DOE contract at issue, you assert that the information at issue [nay be valuable if a 
similar opportunity arises in the future, :rnd could "undermine [the systetn's] ahility to 
optimize the financial benefit of f ~ ~ t u r e  collaborative projects." You also argue that release 
of the submitted information would put the system at a disadvantage to other research 
facilities when competing for partnerships. However, beyond the possibility of unidentified 
future opportunities, you have not identified a specific threat of actual harm to the system. 
Further, you have failed to demonstrate how release of this particular information could be 
used by acompetitor in a specific competitive sitriation. Thus. aftercarefully reviewing your 
arguments and the submitted information, we find that tlie system has Eailed to adequately 
deinonstrate that the release of the si~b~iiitted inibrtnation woulcl harm the coii~petitive 
i~ite~ests ofthe system for prirposcs ol'sectioii 552.104. S C ~ ,  Open Kecol-cis Decision No. 592 
at 8 (1991) (purpose of section 552.104 is to protect governmental body's interests in 
competitive bidding situation). Accordingly, we conclude that 'the systeln may not withhold 
any portion of the submitted information irlider section 552.1 04 of the Government Code. 

Next, you assert that Tab 7 is excepted from disclosure under section 552.107. 
Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. When asserting the attorney-client privilege; a governmental body 
has the burden of providing the necessary Eacts to demonstrate the elernents of the privilege 
i n  order to witlibold the inforinatio~i ;I[ i s s ~ ~ e .  Ope11 Records Decision No. 676 at 6-7 (2002). 
First, n governmental body iniist tiemoiist~-ate that tlie i~iforrnatiori constitutes or docuciients 
a communication. id. at 7. Second, the corninunicatioil must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governrr~ental body. lit re Tex. firriiers Ins. 
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarhana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). Third, 

-. ..., 
the privilege applies only to communications between 01- among clients, client 
representatives. lawyen. and i;~~s).ri- i-cpx-esentatives. 'r'izx. R. EVID. SO.3(b)(l). Thus. n 
govcrn~~iental bociy iii~rst inforin this oilicc o i  tire iiie~itiiies aiitl c;ipaciiics of rile iiiiiivitiuals 
to whom each co~nm~iriication ni isstic has becii iiindc. Lastly. tlic atioi-ucy-client privilege 
applies only to a cor!fiileiztial comrnui~ication. !ti. 503(h)(l), meaning i t  was "not intended 
to be disclosed to third persons other than those to whom disclosure is made in fixrtl~erancc 
of the rendition of professional legal services to the client or those reasonably necessary for 
the transmissiorl of the communication." lil. 503(a)(5). Whether- a communication lneels 
this definition depends on the irzter~t of thc parties involved at the time the information was 
co~nmunicated. Oshorrlc: 11. .loiirz,sori, 954 S.W.2d 180, 184 (l'ex. App.-Waco 1997, 
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no writ). Moreover, because the client may elect to waive the privilege at any time, a 
governmental body must explain that the confidentiality of a communication has been 
maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the 
governmental body. See Huie v. DeSlzcrzo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

In this case, the information at Tab 7 consists of communications made for the purpose of 
f. '~c~lttating ' ' the rendition of professioiial legal services. The communications at-c between 
clients, client rcpresentatives. l;i\\~yer\. ant1 lawyel- repi-e\ei?tati\-es itlei~tified by tlic system, 
and you assert that the comi-r~unications \vet-e inteiicied to be kcpt confidential among the 
intended parties. Finally, you state that the system has maintained the confidentiality of these 
communications at all times. Thus, you may withhold Tab 7 under section 552.107(1) of the 
Government Code. 

Next we address your argument under section 552.11 1 of the Government Code for the 
remaining information not subject to section 552.022. Section 552.1 11 excepts from 
disclosure "an interagency or intraagency memorandum or IettSithat ~vould not be available 
by law to a party in litigation with the agency'' and encompasses the deliberative process 
privilege. Sec,Open Records Decisioii Yo. 615 at 2 (I 993). The pitipose of section 552.1 I1 
is to protect advice, opinion, anti recoinrnendation in the decisional process and to encourage 
open and frank discussion in the deliheralive process, See Austin v. Cih; c$Sut~ Alltonio, 630 
S.W.2d 391,394 (Tex. App.--San Antonio 1982, no writ); Open Records Decision Ko. 538 
at 1-2 (1990). 

In Open Records Decision No. 6 15 (I 993), this office re-examined the statutory predecessor 
to section 552.1 11 in light of the decision in Texi~s L)ep.pclrttizent qf Ptrhlic Sc~fety v. 
Gilhreatlz, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). Wc determined that 
section 552.11 1 excepts froin disclosure only those iiitern;ll com~nuriicrriions that consist of 
advice. recommendations. opinions. aiicl other material I-eflecting the policyr-iiahi~ig processes 
of tlie govern~nciital botly. Sc,e 0pc11 Records Decisioii No. 615 itt 5. A govcr-nmental 
body's policymaking functions do not encompass routine intei.nal atiministrative or personnel 
matters, and disclosure of information about s ~ ~ c h  matters will not inhibit free discussi~n of 
policy issues among agency personnel. Id.; see c~lso Cily qf Grrrlaizd 1,. Dollus ~ n r i & k  
h'ekvs, 22 S.W.3d 351 (Tex. 2000) (section 552.1 1 1  not applicable to personnel-related 
co~nmu~lications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel inalters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision S o .  63 I at -3 (1995). 
Atlditionally, section 552.1 I 1  docs not generally except TI-orn disclosure purely factual 
information that is scveriible I'roiii tlie opinion portions of internal rner~ioranda. AI-iirlgtori 
Iflilep. Sci~.  /list. v. 7i.x. Aifor~icj Gc,ri.. 37 S.W.3d 152 (Tcx. App.-Austiri 2001, no pet.); 
ORD 6 15 at 4-5. 
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You assert that the information in Tab 5 consists of exchanges of opinion, advice, and 
recommendations pertaining to issues andproposedmethods of action involved in the system 
bid for the DOE contract at issue. You also assert that the information in Tab 6 consists of 
opinion, advice, and recommendations pertaining to the systems policy for handling media 
and public perception. Based on your ~representatioiis and our review of the iriforrnation at 
issue, we find you have established that the inforrnation we have marked ~lnder 
section 552.1 I I consists of advice, opinion, or recomrnendations related to system policy. 
However, the remaining inforination consists of factual inforrnation, or fails to reveal the 
act~ial advice, recommendation, or opinion at issue. Therefore, section 552. I I I is applicable 
only to the information we have marked in Tabs 5 and 6. 

You also assert that Tab 9 is excepted from disclosure under section 552.1 1 1  of the 
Government Code. However, you have failed to provide any specific arguments explaining 
how section 552.111 is applicable to the information in  Tab 9. See Gov't Code 
3 552.301 (e)(l)(A) (governmental body must explain how claimed exception to disclosure 
applies). Accordingly, section 552.1 1 1  is not applicable lo Tab 9. 

Lockheed asserts that some of the submitted information is exc'epted under section 552.1 10 
of the Government Code. Sectiori 552.1 10(a) of the Governlnent Code excepts from 
disclosure "[a] tvade secret obtained frorn a person and privileged or confidential by statute 
or judicial decision." See Gov't Code $ 552.1 10(a). 

The Texas Supreme Co~rrt has adopted the clefinition of trade secret from section 757 of the 
Restatement of Torts. Hyde Corp. v. H~iflines, 3 14 S.W.2d 763 (Tex. 1958): see ctiso Open 
Records Decision No. 552 at 2 ( 1990). Section 757 provides that a trade secret is 

any formula, pattern, device or coinpilation of i~iformation which is used in 
one's business, and which gives lliln an opportunity to obtain an advantage 
over competitors who do not know or use i t .  It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not 
simply iilformation as to single or ephemeral events iii the c o n d ~ ~ c t  of the ._ 

.. . 
business. . . . A trade secret is a process or device for continiious use in the 
operation of the business. . . . [It may1 relate to the sale of goods or to other 
operations in thc business. such as a code for determining ciiscounts, rebates 
or other concessions i i i  n price list or catalogue. or a list of specialized 
customers, or a method of bookkeeping or otl-ier office 1iian:igeinent. 

RESTATEMENT OF TORTS 3 757 cmt. b (1  939): see r~l.so Ht</fit:,le.s, 3 14 S.W.2tJ at 776. In 
determining whether particular irifor~natioii constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. RESTATEMENT OF TORTS 5 757 cmt. b (1939). The six factol-.: that the 
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Restatement gives as indicia of whether information constitutes a trade secret are: ( I )  the 
extent to which the information is known outside of [the company]; (2) the extent to which 
it is known by employees and others involved in [the company's] business; (3) the extent of 
measures taken by [the company] to guard the secrecy of the information; (4) the value of the 
information to [the company] and [its] competitors; (5) the amount of effort or money 
expended by [the company] in developing the information; (6) the ease or difficulty with 
which the information could be properly acqiiired or duplicated by others. Id.; see cllso Open 
Records Decision Nos. 319 at 2 (1982), 306 at 2 (1982). 255 at 2 (1980). This office has 
held that if agouernmental body takes no position with regard to the application of the trade 
sect-et bl-anch of section -552. I I0 i t )  1.cc1~1ebtecI i t i ios~ii~~tio~i.  we I I I L I S ~  accept it private peg-so~i's 
claim for exception ;IS valid unde~s tIi;lt hranch ii iI i ;rr  person esi+hlishes a prir~iccfcicic, case 
for exception and no argument is si~bmitted that rebuts the ciaiin as a matter of l~rw. Open 
Records Decision No. 552 at 5-6 (1990). However, we cannot conclude that 
section 552.1 10(a) applies unless it has bee11 shown that tlie irlformation meets the definition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Section 552.1 10(b) requires a specific factual or evidentiary 'showing, not conclusory or 
generalized allegations, that substantial compeiitive i~ijitry would likely result fi-ocn release 
of the informcition at issue. .Yro Opeii Records Decisioii No. 661 at 5-6 (1999) (business 
enterprise must show by specific frrctual evidence that release of infoi-mation wotrld cause 
it substantial competitive harm). 

Lockheed argues that the information at issue consists of sensitive commercial and financial 
information, and that release of the submitted information would cause Lockheed 
competitive harm. The information consists of a teaming agreement between the system and 
Lockheed, achart laying out the team 01-ganization of the parinel-ship between the system and 
Lockheed, a request for indeinnificatio~i pertaining specifically to the DOE contrxct bid, an 
e-mail conversatio~~ pertaining to Lean1 irieiriher coinpensatioii. a~icl a portion of the specific 
DOE bid at issuc. Having coiisicii.scd i.ochIieed's ;i~-g~itneiits ti i~cl  revic\vecl tile iniol-mation. 
ive find that Lockheed has not de~nonstrnted that any oftlre submitted info~matio~i qualifies 
as a trade secret under section 552. I i O(a). See Open Recoi-cis Decision 552 at 5-6 (1 990). 
319 at 3 (1982) (information relating to organization, personnel, and qualifications_~lot 
ordinarily excepted from disclosure under statutory predecessor to section 552.1 10); see n1.m 
Restatement of Torts $ 757 cmt. b (1939) (information is generally not trade secret if it is 
"simply information as to single or ephemeral events i n  thc concluct of tile business" rather 
than "a process or device for continuoiis iisc in the operation of the business"). Thrc also find 
ih:it Lockheed has not made tlie specific factual or cvidenti;rry sho\ving ~secluired by 
section 552. I iO(b) tliirt releusc o i  any of the iiii'osn~atioi~ crt issue wo~iicl ciiiise Lockheed 
slrhstaiitial competitive hir1.1~1. Tilei-eSol-e we coiiciiidi: tihat sectin11 552. 1 I0 is not ~rpplicnble 
to any of tlie iriforinatio~i at issi~e. ,Set, Open Recorcls Dccision Nos. 509 at S ( I  988) (because 
costs, bid specifications, and circumstances woulcl change for futrirc contracts, assel-tion that 
release of bid proposal might give competitor unfair advantage on f~iture contrncts was 
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entirely too speculative). Accordingly, the system may not withhold any ofthe sub~iiitted 
information based on Lockheed's proprietary interests. 

Finally. the remaining inforiliation contains e-mail addresses that are excepted from 
disclosure undei- section 552.137 of the Government Code. rvhich requires a governmental 
body to withhold the e-mail address of a mernberof the general public, unless the individual 
to whom the e-mail address belongs has i~ffir~natively consentecl to its p~iblic disclosure. See 
Gov't Code 8 552.137 (b). You do not inform us that the owner of any of the elnail 
addresses has affirmatively consented to release. Therefore, the system must withhold the 
e-mail address we have marked under section 552.137. 

In summ.ary, you may withholdTab 7 under section 552. I07 of the Government Code. You 
may withhold the marked portions of Tabs 5 and 6 under section 552.1 1 1 of the Government 
Code. Y ~ L I  must withhold the e-mail addresses that we have marked under section 552.137. 
The remaining information rriust be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be'.ielied upon as a previous 
determination regarding any other records or any other circumstances. 

This r~iling triggers important deadlilies regarding the rights and I-esponsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the atiorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling; the governmental body inlist appeal by 
filing suit in Travis County within 30 calendar days, Id. 5 552.324(b). In order to get the f ~ ~ l l  
benefit of such an appeal, the governinental body must file suit within 10 calendar days. 
Iil. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
rovernmental body does not comply with it, then both the requestor and the attorney - 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If  this mling requires the governmental body to release all or part of tile recluested 
iiiformation, the governmental body is I-esponsibie for taking the next step. Based on by the 
statute, the attorney general expects that, up011 receiving this ruling, the governmental.bo2y 
will eithel- release the piiblic I-ccortts promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Governinent Code. If the governmental body fails to clo one of these things, then the 
requestor should report that failure to the attorney general's Ope11 Goveriiment tlotline. 
toll free, at (877) 673-6839. 'The requestor may also file a coinplaiiit with t l ~ c  disti-ict or 
county attorney. Iil. $ 552.3215(e). 

If this ruling recjuires or permits the govcrnrnental body to withlioid :ill or sonie of the 
req~~ested information, the requestol- can appeal that rlecision by suing the governiriental 
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body. Id. $ 552.321(a); Texas Dep't <$Pub.  safe^ v. Gilbrentli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
cotnplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the I-equestor. or any othel- pcrson has cl~~estions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 calendar days 
of the date of this ruling. 

Sincerely, 

Justin @ . Gordon A.??i+ 
Assistant Attorney General 
Open Records Division 

Ref: ID# 278730 

Enc. S~ibmitted documents 

c: Representative Lon Burnam 
Texas House of Repre.si.iriciti\rs 
P.O. Box 2910 
Austin, Texas 78768 
(W/O enclosures) 


