
ATTORNEY GENERAL OF TEXAS 
-- ... 

G R E G  A B B O T T  

June I, 2007 

Mr. Hans P. Graff 
Assistant General Counsel 
Hotiston Indepeudent Scliool District 
4400 West 18"' Street 
Ilouston, Texas 77092 

Dear Mr. Graff: 

You ask whether certain inforlnation is s~tbject to required public disclosure ~111der tlie Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 28008 I .  

Tile I-louston Indepeiident School District (the "tlistrict") recciveci a request fol- ". . . copies 
of the bid proposals from McBride and Brandt Electric submitted for HISD electrical 
maintenance." The district takes no position on whether the reqiiested information is 
excepted froin disclosure, but you state that release of this infor~~lation inay implicate third 
party proprietary interests. Accordingly, you inform us that you notified McBride Electrical 
Services ("McBride") aud BI-andt Electrical Services, Inc. ("Braudt") of the district's I-cceipt 
of the request for information and of the right of each to subrnit arguments to this oflicc ;is 
to why the requested information sliould not be released to the requestor.'. McBride has 
responded to the notice and argues that some ofthe submitted information is cxceptedT?6fn 

'Sre Gov't Code 5 552305(d); Open Rccosils Decisioii No. 542 ( 1990) (staiutoi-y )pi-cdei.cssor to (;!~v't 
Coiic 5 552.305 peiinitted go\,cinrneoial hod? to sciy on inicsesied rliiid p;ii-cy lo raise ;ind cxplaiii ;ipplic;ihility 
ol'cxccpiion to disclosiii-e ~iiider ccriaiii ciicuinslaiiccs). 
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disclosureunder sections 552,104,552.110 and 552.128.' We have considered the submitted 
arguments and have reviewed the submitted information. 

Initially, we must address the district's obligations under section 552.30 1 of the Government 
Code, which prescribes the procedures that a governmental body nrust follow i l l  asking tliis 
office to decide whether requested inf(irm:itioii is excepieci fsoiii public tlisclos~ise. Ptlrsuant 
to section 552.30 l(b), a go'cet-niiient:~l body lnust ask for a decision from tliis office and state 
the exceptions that apply within ten business days of receiving the written request. The 
district received the request for information on March 9,2007, but clid not request a decision 
from this office until March 28,2007. See Gov't Cocie 5 552.301 (b). You do not inform us 
that the district was closed for any of the business days between March 9, 2007 and 
March 28, 2007. Thus, the district failed to comply with the procedural requirements 
mandated by section 552.301. 

Purstiarit to section 552.302 of the Government Codc. a govet-ninental body's failure to 
cornply with the procedural requirements of section 552.301 rcstilrs i n  tlie legal prestnnption 
that the req~~esteci informatioil is pirblic and must be released uliless the governmental body 
demonstrates a colnpelling reason to withhold the information froin disclosure. See Gov't 
Code $ 552.302; Huncock v. Stale Bd. of Irzs. ,  797 S.\V.Zd 379, 381-82 (Tex. 
App.-Austin 1990, no writ); Open Records Decision No. 3 19 (1982). A coinpelling reason 
exists when third-party interests are at stake or when information is confidential under other 
law. Open Records Decision No. 150 (1977). Therefore, we will address whether tlie 
subinitted information must be withheld to protect third party interests. 

Nexi, we note tliat an interested thil-d party is allowed ten business days after tlie date of its 
receipt of the governmei~t;il botly's noiice uncler section 552.305((1) io suhiriii its I-easons. if 
any, as to why requested information relating to i t  sliould be witlrhelii fro111 ciisclosuse. See 
Gov't Code $552.305(d)(2)(B). As ofthe date of'this lettei-, Bi-andt has not subinitled to this 
orfice any reasoiis explaining why the requested inforination should not be releaseci. We thus 
have no basis for concluding that any portion of the submitted information constit~ites 
proprietary inforination of Brandt, and the district inay not withhold any portion of the 
submitted information on that basis. See Open Records Decision Nos. 661 at 5-6 (1 999) (to 
prevent disclosure of coinniercial or financial information, party iuust show by spec~fic .~. 

j~'i1ctual 'vidence, not concliiso~y 01- generalized allepatio~is. tliat seleasc of requested 
infosmation wo~iltl cause that pasty suhsiantiai competitive h;irm), 552 at 5 ( 1990) (pasty 
iirust cstahlisli )~i.i~riiifiicie casc tirat infoi-inatioii is 11-atic secsci). 532 at 3 ( I  990). 

'AltiioughMcBride nlso saiscs section 552. 101 ofihc Governiiicni Ci3dc. i t  docs not cnpl;~iii to iis liov; 
Iliis scctioii applies lo tlie suhmittcd iniosinatioii. l'liesebrc. n o  ]?:rst of McBridc's iiik~sin;i:ioil iiiay hc \viilil~cld 
on this hasis. SPP G~I\, ' I  C O ~ C  $ 6  552.301. ,102. 
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McBride argues that some of its information is excepted under section 552.104 of the 
Government Code. We note that section 552. I04 is a discretionary exception that protects 
only the interests of a governmental body, as distinguished from exceptions that are intended 
to protect the interests of third parties. See Open Records Decision Nos. 592 (1991) 
(statutory predecessor to section 552.104 designed to protect interests of a goverlimental 
body in a competitive situation, and not interests of private parties submitting infor~nation 
to the government), 522 (1989) (discretionary exceptions in general). As the district does 
not seek to withhold any information pursuant to section 552.104, we find this section does 
not apply to the submitted information. See Open Records Decision No. 592 (1991) 
(governmental body may waive section 552.104). Therefore, tlie district may not withhold 
any of the information at issue pursii;int to section 552.104. 

McBride also claims that sollie of its i~ifhr~~iation is protected uiider section 552.128 of tlie 
Government Code. Section 552.128(a) applies to iiiforrnatioii "submitted by a potential 
vendor or contractor to a governmental body in connection with an application for 
certification as a historically underutilized or disadvantaged business under a local; state, or 
federal certification program[.]" Gov't Code 5 552.128(a). McBride does not inform us that 
the information at issue was submitted to a governmental body in connection with an 
application for certification under such a program. Further: section 552.128(c) states the 
following: 

I~iformatioil subiiiitied by a vciitlol- or contrcicmr or a poieiitial ve~iiior 01- contractor 
to a govern~nental body i i i  colinection with a specific pi-oposecl contractual 
relationship, a specific contract, or an application to be placed oil a biiiders list ... is 
subject to required disclosu~-e; excepted from required disclosure, or confidential in 
accordance with other law. 

Gov't Code $ 552.128(c). The submitted iiiformation appears to have been subiiiitted by 
McBride in connection with a specific proposed contractual relatioiisliip. Accordingly, 
McBridc has failecl to establish that the submitted infoimation I-clatcs to an application for 
cei-tiFic;ition as a historically ~iiidc~-~~tiIizcci 01- disativ;tiitagcd busiiicss iliider n local. state. or 
federal cerrificaiio~i piogra~ri: tliei-cfoi-c. the tiistrici ni;iy iiot \vitlilioltl ;111yvf the siibinittcd 
information unilcr section 552.128. ~- .. 

Next. McBride asserts that the information at issue is excepted ulider section 552.1 I0 of the 
Government Code. Section 552.110 protects the proprictaly interests of private pal-ties by 
excepting from disclosure two types of information: trade sect-eis and comiiiercinl or 
financial information the release of which wot~ltl cause a ihird party substantial competitive 
harm. Section 552.1 1 O(a) of the Govcl-nment Code excepts firom disclosure "[a] trade secret 
ohtaiiieci from 3 j)e~-son atid pi-ivilegeci 01- confidential hy statute oi-lutlicial decision." The 
71-exas Supreme Caul-t has aiioptcci [lie tlei'initioii of ti-;itle secrct fro111 scctioii 757 o f  the 
Restatcmcnt ofTorts. I$j,tic, Cot-ji. I , .  Hl~[fi i ic. , .  3 14 S.W.2tl 763 il'ex, 1958); s e e  cr/.so Open 
Kecorcls Uecisioii No. 552 at 2 (1990). Sectioii 757 pi-ovidcs ilini a tracie secret is 
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any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to o b t a i ~ ~  an advantage 
over competitors who do not know or use it. It may be a formula for a 
che~iiical compound, a process of manufacturing. treating or preserving 
materials, a pattern for a ~nacliine 01- other device. or a list of custolners. It 
differs from other secret irtforlnation in a business . . . i n  thal i t  is not 
simply information as to single or ephemeral events i n  the condi~ct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It rnay] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TOR'TS $ 757 cmt. b (1939); x e  cllso Hr~ffilzes. 3 I4 S.W.2d at 776. In 
determining wliethcr particular information constitutes a trade secret. this office co~isiders 
the Restatement's definition of trade secret as well as the Restatcmerit's list of six trade 
secret factors.' RESTATEMENT OFTOKTS $ 757 cmt. b (1939). This office has held that if 
a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to requesteci information, we must accept a private person's claim 
for exception as valid under that branch if  that person establishes a priltzci,j?~cie case for 
exception and no argument is submitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990) (party must establisi~ prima facie case that 
information is trade secret). However, we cannot concl~tde that section '52.1 IO(a) applies 
usiless i t  has bee11 shown that the information meets the definition of a tirade sccrct and tlie 
necessary factors have been demonstrated to establish a trade seci-el claim. See Open 
Records Decision No. 402 (1983). 

Section 552.1 10(b) excepts from disclosure "[c]ommercial or fiiiaricial iniorrnation for 
which it is demonstrated based on specific factual evidence that disclosure would came 
substantial competitive harm to the person from whom the infol-mntio~? was obtained." 
Section 552.1 lO(b) requires a specific factual or evidentiary showing. not conclusory or 
generalized allegations, that substantial coinpetitive iiijury would likely result from release 
of the requested inforination. See Open Records Decision No. 66 1 at 5-6 (1999) (busu~ess 
enterprise emitst show by specific krctual evidence that release o i  information would uaiisc 
i t  s~ibstaiitiiil coinpetitivc liarin). 

"I'hc iolli,wiiig arc tlrc six kictoi-s iliat tiic Rc~i~itcinetii gives ;is indicia of  \vtietiicr infoilnation 
constitutes a iiadc sccrct: ( I )  the extent io \viiicii tlic i n i ~ r ~ n a t i o i i  is known oiitsidc of tiic ciltnpiiny; (2) tile 
cxtcni to which i t  is known hy  etiiployces ;liiii  ijtliei-s iiivoi\'cd ii i  iiic coiiip;iiiy's biisiiicss: ( 3 )  lire extcni of 
~iic;isuics takcn by iiic coiiipany Lo guard {lie seci-ccy of  the inibstiiniion; I ? )  the \'aliie of ihc  iiiioi-ilioti~~ii lo tlic 
ct,mpany anil its cotiipeiiiors: (5) ilic aiiioiitii ofcfiiiii or iiioney expe~ided hy t hc  coiiipany i i i  ilc\'cloi?ing ihc 
iiiii~rniaiioii; (6) the casc or diilici~lry with wliicli tile iiiiiirmaiion coitid hc pr(~pcrly aci)uiwd ot dii~?iicatcd h y  
others. ~<tsrATEbIEN~ro~~~ol~~s $ 757 ciiit. t> (1939); see iil.so Ol-icn Kccui-cis Ilecision Nos. 3 I < )  at 2 ( 19x2). 
306 at 2 ( 1  982), 255 ;it 2 (1980). 
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After reviewing the information at issue and the submitted arguments, we conclude that 
McBride has established a prima facie case that some of the information at issue is a trade 
secret; therefore, the district must withhold this information, which we have marked, under 
section 552.1 10(a). We also find that McBride has established that the release of some of 
the information at issue would cause i t  substantial competitive injury: therefore, tlie district 
must withhold this information, which we have marked, under section 552.110(b). But we 
conclude that McBride has failed to establish a prima facie case that any of the remaining 
information is a trade secret. See Open Records Decision No. 402 (1983). In addition, 
McBride has made only conclusory allegations that release of the remaining information at 
issue would caLlse i t  substantial competitive injury, and has provided no specific factual or 
evidentiary showing to support such allcg;itions. Thus. rile ciistrict in;iy 1101 witlii~old any of 
the remaining information under section 552.1 10. 

We note that some of the submitted information is excepted ~lnder section 552.136 of the 
Government Code. Section 552.136(b) states that "[n]otwithstandii-rg any othel- provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." The 
district must withhold the account numbers we have marked under section 552.136.' 

Finally, we note that some of the niaterials at iss~ie (nay be protected by copyright. A 
custoclian ofpublic records must cotnply with the copysight la\\, arlcl is not secjuii-eil to SLII-nish 
copies of recol-cis tirat are copyl-igirted. ii\ttorney General Opinion JJq-672 (1987). A 
governmental body must allo~v iiispectioii of copyrighted inaterials unless an exception 
applies to the information. Id. If ;I inember of tlie public wishes to make copies of 
copyrighted materials; the person must do so unassisted by tlie goveriimental body. In 
making copies, ihe member of the public assurnes the duty of compliance with the 
copyright law and the risk of a copyright infringement suit. See Open Records Decision 
No. 550 (1990). 

To conclude, the district must witllhoid tile irifol-matioii we have inarketi undei- 
sections 552.1 10 and 552.136 of thc Go\.crnrnerit Cotlc. Tlic district iniist relcase Lire 
reinni11ing iiii'ormation to iiic i-cijiiesii>i-, hut any copyi-iglited ii~l'oi-ii,ntioii iiiny only he 
scleascd in accordance with copyl-ight law. - 

~.. . 

This lettei- ruling is lit~rited to the pasticularreco~-(is a: issue i n  this I-cquest and Iimitcti to the 
f . . .  acts ds presented to us; therefore, this ruling must not be relied upon as a previous 

deterniination regarding any other records or any other circumsianccs. 

This ruling triggers important deadlines regarding the riylrts and responsibilities of tile 
gavel-nmentctl body and of the 1-eqiiesior-. For example, govesnmcntal hodics ai-r prohihiled 

'l'lic 0Shi.e <IS  ilic Aii~iiiic) (.;ciici-al \sill s;iisc ;I iiiaiiiI;li~,i-y cxccpiioii iikc scctic~ii 552. 130 oil hcliali 
01' ;I foveiii~ncilial body, hu t  oi-diiiaitly  ill i i i ~ i  r;iisc oilier csccpiioiis. Sic Opcii ileciiids 1)ecisioii Nos. 
481( 1987), 480 ( 1 9 8 7 ) ~  470 (1987). 
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from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(0. if the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
I d  $ 552.353(b)(3), (c). If tlie govern~iiental body does not appeal this r~iliiig and the 
governmental body does not coiiipl) with i t .  thcii both the I-ecli~estoi- rlntl  the attorney 
general have the right to hie suit agai~ist the gavel-~inientnl body to enforce this riiling. 
Id .  5 552.32I(a). 

i f  this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code 01-file a lawsuit challenging this ruling pursuant to section 552.124 of the 
Government Code. If the governmenial body fails to tlo one of these things, tlien the 
Irequestor sliould report that failui-e to tlre attorney general's Ope11 Government Hotline, 
toll free, at (877) 673-6819. The recjuestol- may also file a co~nplaiiit with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texcrs Dep't ($Pllh. S r q e t ~  v. Gilhrr<iitll, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act tlre release of infonnation ti-iggers eel-lain procedures for 
costs anci charges to the requestor. If rccords are ireleaseit in  compliaiice with this I-uling, be 
sure that all charges for the iniormatioii are at or below the legal amounts. Questions or 
co~nplaints about over-chal-ging must be directed to tIadassah Sciiloss at the Office of the 
Attorney General at (512) 475-2497. 

Jl' tlie governmental body, the requestor, or any other person has questions 01- comments 
about this ruling, they may contact our ofrice. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within I0 caleniiarck~ys 
of the date of this ruling. 

Sincerely. 

Heather Pentileton Ross 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 280081 

Enc: Submitted documents 

c: Ms. Michele Corbin 
OHMS Electric 
423 1 Bellaire Boulevard 
Houston, Texas 77025 

Mr. Paul Brandt 
CEO 
Brandt Electrical Services, Inc 
1035 Green Bnsch Road 
Katy, Texas 77494 

Mr. Y. Lynn 1,umsden 
McBride Electrical Services 
i 229 West 34"' 
Houston, Texas 7701 8 
(W/O enclosures) 


