
ATTORNEY GENERAL OF TEXAS 
- ~ - ~  ~.- ... . ... 

G R E G  A B B O T T  

June 1,2007 

Mr. Ronald J.  Bounds 
Assistant City Attorney 
City of Corpus Christi 
P.O. Box 9277 
Corpus Christi, Texas 78469 

Dear Mr. Bounds: 

You ask whether certain information is subject to required public disclosure ~ ~ n d e r  the P ~ ~ b l i c  
Lnformation Act (the "Act"), chapter 552 of the Goveri~ment Code. Your request was 
assigned ID# 279907. 

The City of Corpus Christi (the "city") received a request for any informatioil pertaining to 
two allegations involving the requestor. You state that some of the requested information 
is being released to the requestor. You seek to withhold rhe I-emaining information under 
sectioiis 552.101 and 552.107 of tile Govei-nment Cocle anti Texas Rule of Evidence 503. 
We have coilsidered y o ~ ~ r  argumeiits and revieweti the submitted representative sample of 
information.' 

Iilitially, we note that some of the submitted informatioil is subject to section 552.022 of the 
Government Code. Section 552.022(a) provides that "a completed report, audit, evaluation, 
01- investigation made of, for, or by a governmental body" may not be withllelti froin the 
public unless the inforination is excepted from disclosure under section 552.108, oi'ihe 
Government Code or expressly confidential under other law. Gov't Code $ 552.022(;)(1). 
The submittecl information includes two coiiipleted investigations made fol- and by the city. 
~vhich 31-e inadz expi-essly pitblic hy scctio~i 552.022. L I I ~ ~ C S S  il~ey i~rc expl-essly matic 

'We assiirnc that the "rcpi-esenlative saiiiplc" of records siihmiiicd to this i~ilice is truly rcprcseiiiative 
ol'the sequested rccosds as :i whole. See Opcn Kecords Uecisioii Nos. 499 (1988). 497 (1988). This opcii 
rccords letter does not reach, and tiiereiirc does iiol autliorize thc witlhholding of. aiiy oilier rcquestcd r e ~ o r d s  
to tlie cxtcnt tirat tliose rccords cont:iin suhsintitially dillercni typcs of in i~rmat io i i  than rhai suhnrittcd lo this 
ollicc. 
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confidential ilnder other law. The Texas Supreme Court has held that the Texas Rules of 
Evidence are "other law" within the meaning of section 552.022 of the Government Code. 
See In re City of Georgetown, 53 S.W.3d 328,336 (Tex. 2001). The attorney-client privilege 
is found at Texas Rule of Evidence 503. Therefore, we will address your assertion of the 
attorney-client privilege under rule 503 for this information. We will also address your 
argument under section 552.101 of the Government Code. 

Texas Rule of Eviilence 501 eticomp:isscs the attoriiey-clicnt privilege arid pi-ovides: 

A client has a privilege to ref~ise to disclose and to prevent any other person 
from disclosing confidential coiiimunications made for the pui-pose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative of the client and the client's 
lawyer or a representative of the lawyer; 

(B) between the lawyer and the lilwyer's 1-epi-esentative: 

(C)  by the client o r  a representative oftheclient. or tlie client's la\vper 
ot- a representative of the lawyer, to a lawyer or a representative of a 
lawyer representing another party in a pending action and concerning 
a matter of common interest therein; 

(D) between representatives of the client or between the client aiid a 
representative of the client; or 

(E) ainoiig lawyers and their represeiitativcs representing tile same 
client. 

TEX. R. EVID. 503(b)(l). A comm~i~~ication is "confidcntial" i f  not intended to be disclosed 
to third persons other than those to whom disclosure is inade in f~ii-therance of the renditioii 
of professional legal services to the client or those reasonably necessary for the traiismission 
of the communication. Id. 503(a)(5). -. . ..~ . 

Accordingly, in order to withhold attorney-client privileged information fi-om disclosure 
under rule 503, a governiriental body i~iust: (1) sliow that the document is a comm~inication 
trarismitted belweeir privileged parties or reveals a confidential coiiiii~ui~icatio~~: (2) identify 
tlie parties iii\,olvcti i i i  thc cotiitii~iiiicatioii; aiiil ( 3 )  slio\r tl?at tlic corninunicatioi? is 
coiifidential by explaining that it was not inteudcd to he disclosed to tliird pel-sons and that 
i t  was inade in f~lrtherance of the rciitiition of professional legal services to tile client. See 
Open Records Dccisioii No. 676 (2002). Upon a demonstration of all three factors, the entire 
comm~inication is confidential u~idcr rule 503 provided the client has not waived the 
privilege or the cornmunication does not fall within the purview of the exceptions to tile 
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privilege enumerated in rule 503(d). Huie I). DeShiizo, 922 S.W.2d 920, 923 (Tex. 1996) 
(privilege extends to entire communic~rtion, including facts contained therein); 111 re I,idero 
Energy Corp., 973 S.W.2d 453, 4527 (Tex. App.-Houston [14"' Dist.] 1998. no pet.) 
(privilege attaches to complete conimunication, including factual information). 

You inform us that the information that is subject to section 552.022 consists of confidential 
com~nlinications exchanged between and among clients. client representatives, lawyei-s. and 
lawyer's representatives for the purpose of facilitating the reiidition of professional legal 
services by the. city attorney's office to its client, the city. You also inform iis that this 
il1formation was gathered. compiled, reviewed, and cleveloped by tile city's outside legal 
counsel as part of an investigation conducted at the express direction of the city and the city 
attorney's office. Based on your uepresentations and our [review ofthe information at issue, 
we agree that this information is pi-otected by the attorney-client privilege. See ~;lso 
Hru-la~zdule Inclepender~t School District, 25 S.W.3d 328 (Tex. App.-Austin 2000, pet. 
denied) (concluding that attorney's entire investigative report was protected by attorney- 
client privilege where attorney was retained to conduct investigation in her capacity as 
attorney for purpose of providing legal services and advice). Theuefore, the city may 
withhold the information i t  has marked that is subject to section 552.022(a)(1) pursuant to 
Texas Rule of Evidence 503. 

Section 552.101 of the Government Code excepts from public disclos~ire "information 
considered to be confidential by law, either coiistit~itional, statutory, or by judicial decision." 
Gov't Code 5 552.101. This section ellcoinpasses the common-law right of privacy. which 
protects information that is 1 )  highly intiinate 01- embarrassing. s~icli that its release would 
be highly objectionable to areasonable person, and 2) iiot of legitimate concern to the public. 
Iizdus. Found. v. Tex. 1t1d;t.s. Accident Brl., 540 S.W.2d 668 (Tex. 1976). 

In Morciles v. B l e n  , 840 S.W.2d 519 (Tex. App.-El Pnso 1992, writ cienied), [lie court 
addressed the applicability of the co~nmon-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. The investigatioi~ files in Ellrrr contained iiiclivid~~al 
witness statements, an affiiiavit by tlie individual accused of the iniscoiid~ict responding to 
the allegations, and conclusio~rs ofthe board of inquiry that coiiciucted the investigation. Id. 
at 525. The caul-t ordered the release of the affidavit of tlie person uiicier illvestigation and 

-. . .~ 
the conclusions of the boarel of inquiry, stating that the piiblic's interest was sufficiently 
served by the disclosure of such documciits. Id. In conciiiding, the 1:llerl court hclcl that "tlie 
public did not possess a legitimate interest in the idetitities oftlie intlividual ~'i tnesses. iioi- 
tlie details of their pet-sonal statements beyorid what is coiitaincd iii the tloculncnts that have 
heel1 01-deretl released." Id. 

Thus. i f  there is an ;~dequatc siiinmary of ;in investigatioii of allegeci sexual liarassineiit, the 
irivestigation summary must be released untler i<llerz, hut the iclcniities of the victims anit 
witnesses of tlie alleged sexual Iialxssment must bc I-edacted. aiitl tlieii- detailed stateirrents 
liiust be withlicld fioii~ ciisclosiire. Scr,Opcn Records Decisioii Nos, 393 (I 983). -339 ( 1982). 
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If no adequate summary of the investigation exists, then all of the information relating to the 
investigation ordinarily must be released, with the exception of information that would 
identify the victims and witnesses. In either case, the identity of the individual accused of 
sexual harassment is not protected from public disclosure. Common-law privacy does not 
protect information about a public employee's alleged inisconduct on the job or complaints 
made about a public employee's job performance. See Open Records Decision Kos. 438 
(1986), 405 (1983): 230 (!979), 219 (1978). 

The submitted information contains an adequate summary of a11 investigation into a sexual 
harassment allegation. In accordance with the holding in Eller~, the city states that is lras 
I-eleased the summary.' The remainder of the sexual harassment investigation. including 
witness statements and other supporting documentary evidence, must he withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy and the 
holding in Ellen. 

Next, the city asserts that the remaining information is excepted from disclosure under 
section 552.107 of the Government Code. Section 552.107(1) protects information coming 
within the attol-ney-client privilege. Wlien asserting the attorney-client privilege, a 
governmental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the infornlatioli at issue. Open Records 
Decision No. 676 at 6-7 (2002). First; a governmental body must demonstrate that the 
information consists of or documents a commi~nication. Iri. at 7. Secoiici, the 
coinmunicationmust have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. TEX. R. EVID. 503(h)(i). The 
privilege does not apply when an attorney or representative is involved i n  some capacity 
other than that of providing or facilitating professional legal services to the client 
govel-nmental body. 111 re 7'er. Fcir~?~ers 1i1.s. I?xcli._ 990 S.W.2d 337, 310 (Tex. 
App.-Tcxarkaiia 1999, orig. proceeding) (attorney-clieiit privilege docs not apply if attorney 
acting in a capacity other tiiciil tiiat of attorney). Govet-nmenial attorneys ol'teli act in 
capacities other than that of professional legal counsel. such as administrators. investigators, 
01- managers. Thus, the mere fact that a communication iiivolves an attorney for the 
government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and layyes ,. . 

representatives. TEX. R. EVID. 503(h)(l)(A)-(E), Th~rs. a governmental body must iniorm 
this office of tlie identities and capacities of the individuals to whoiil each comi~>unication 
at issue has bee11 made. Lastly. the attorney-client privilege applies only to a coiilidentiai 
coiii~iiunicatioii. id. 503(b)(l), iiieaiiiiig it was "not intended to he disclosed to tiiird pcssons 
oilier than tilose to whom disclosiirc is iii;iile iii f ~ ~ ~ - t h ~ ~ - n i i c c  oi'thc I-eniiition of pi-ofcssioiial 

%e note that the requestor has ;i riglit of access to inibrinaiiun i l l  tile si~hiiiiiicd dociiiiieiiis tirai 
otiicrwisc would hc eaccpied from release undcr the Act. Sce Gov't Codc $ 552.023. TRus. tlic city iiiiist again 
seek a decision froii~ this office i f  it receivcs a request 1-1s this inf~~rrnaiioir irom n diitcrent rcqiicstor. 
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legal services to the client or those reasonably necessary for tlie transmission of the 
communication." Id .  503(a)(5). 

Whether a cominunication meets this definition depends on the intent ofthe parties involved 
at the time the inforrnation was communicated. Osbonze v. Jolzr~.soi~, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
colnmunication that is demonstrated to be protected by the attorney-clie~it privilege unless 
otherwise waived by the governmental body. SLIP Hilit  I.. Il'.Yli~izo. 022 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entirc conrm~~nicatioii. iiicliiditig facts coritaineci therein). 

You state that the remaining information constitutes coirriuunications between attorneys for 
the city and their clients that were made to facilitate the rendition of professional legal 
services to the city. You also state that the attorney-client privilege has not been waived. 
Based on your representations and our review of the information at issue, we conclude that 
the city may withhold the remaining information under section 552.107(1) of the 
Government Code. 

In summary, the city may withhold the iniormation i t  has iiiarketi that is s~ibject to 
section 552.022(a)(l) pursuant to rule 503 of the Texas R~iies of Evideiice. With the 
exception of the investigation suiiiiiiary, the info{-miitioir I-el;iting to the sexiial harassment 
investigation must be withheld undei- section 552.101 of the Government Code i u  
conjunction with cornmon-law privacy and the holding in i:'Ileii. Lastly, the city {nay 
withhold the remaining inforrnation under section 552.107(1) of the Governinerit Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or airy other circuinstaiices. 

This I-tiling triggers impoi-tant ticadiiiies regardiug the 1-ights anti I-espo~isihilities of tlie 
governinental hociy and of the I-eqnestor. Foi- cxainplc. govcr~imental hoiiies are proliibitetl 
from asking the attoi-ney general to reconsider this ritling. Gov't Code 2 552.301(f). Ifthe . . 

governmental body wants to challenge this ruling, the governinentai body irlust appeal by 
filing suit in 7ravis County within 30calendardays. Id. 5 552.324(b). In order to get the S~ill 
benefit of such an appeal, the govertnnental body must file suit within 10 caleiidar days. 
Id. (i 552.353(b)(3), (c). If the governmental body does not appeal this ruling aud the 
governmental body does not comply with i t ,  their both the sequestoi- :iiid the :ittorney 
gene121 have the right to file suit against the governmental body to enforce this ruling. 
Ii/. 5 552.32 1 (a). 

If this I-iiiiiig recjuircs the govern~~iental hotly to relciisc ;ill oi- part of tlic recl~iesteti 
information; tile governniciltal body is responsible Sor takiiig tlic iiext siel). I3i1sed on llie 
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statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
1-equestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texirs Dep't oJ'Pub. Srzfch v. Gilhrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certaiii procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at ( 5  12) 475-2497. 

If the governmental body, the requestor. or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calcndar days 
of the date of this ruling. 

Sincerely, 

Heathcr Pendleton Ross 
Assistaiit Attorney General 
Open Records Division 

Ref: ID# 279907 

Enc: Submitted documents 

c: Ms. Mercy Jaji 
2626 Holly 
Corpus Chi-isti, Texas 7841 5 
(wlo enclosiires) 


