
G R E G  A B B O T T  

Ms. Carol Longoria 
Office of the General Counsel 
University of Texas System 
201 West Seventh Street 
Austin. Texas 78701-2902 

Dear Ms. Longoria: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 278865. 

'The University ofTexas System (the "system") received arequest for itiformation maintained 
by the system pertaining to the UT Watch activist group. You claim that the submitted 
information is excepted from disclosure under sections 552,104 and 552.1 1 1  of the 
Government Code. We have considered the exceptions you claim and reviewed the 
suh~nitted information. We have also considered comments submitted to this office by the 
requestor. See Gov't Code 5 552.304 (interested party may submit comments stating why 
information should or should not be released). 

Section 552.104 of the Government Code excepts fi-om tiisclos~rre "infc>nnation that, if 
released: would give advantage to a cornpetitor or bidder." Gov't Code 5 552.104(a). This 
exception protects a govern~nental body's i~iterests in co~npetitive bidding and certain other 
coinpetitive situations. See Open Records Decision No. 593 (1991 j (construiilg sthtutory 
predecessor). This office has held that a governmental body rnay seek protection :IS a 
co~npetitor in the marketplace under section 552.104 aid avail itself of the "competitive 
advanislge" aspect ofthis exception if it can satisfy two cr-iteria. First, the governmental body 
must demonstrate that it has specific marketplace interests. Id. at 3. Second, the 
governmental body must demonstrate a specific threat of act~ral oi- potential harm to its 
interests in a particular competitive situation. I .  at 5 Thus- the question of whether the 
release of particular information will harm a governmental bociy's lcgiti~natc interests as a 
coinpetitor in a niarketplace depends on the  sufficieiicy of the governmeiital body's 
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delnonstration of the prospect of specific liarin to iis marketplace interests in a pal-ticular 
competitive situation. Id. at 10. A general allegation of a remote possibility of harm is not 
sufficient. See Open Records Decision No. 5 14 at 2 (1988). 

In this instance, although you acknowledge that the system is no longer involved in bidding 
for the Department of Energy contract at issue, you assert that the information at issue may 
be valuable if a similar opport~lnity arises in the future, and could "undermine [the system's] 
ability to optimize the financial benefit of future collaborative projects." You also argue that 
release of the subrnitted information would put tile system at a disadvantage to other research 
fhcilities when competing for partne~rships. However-. beyolici the possibility of unidentified 
fiitiire opportunities. you hiivc not itlcirtificd a specific threat ot'actual harm to ihe system. 
Further, vou have failed to demonstrate how release of this uarticular information could be 
used by acompetitor in a specific competitive situation. Thus, after carefully reviewing your 
arguments and the sitbmitted information, we find that the system has failed to adequately - 
demonstrate that the release of the sirbrnitted information would harm the competitive 
interests of the system for purposes of section 552.104. See Open Records Decision No. 592 
at 8 (1991) (purpose of section 552.104 is to protect governmental body's interests in 
competitive bidding situation). Accordingly, we conclude thatthesystem may not withhold 
;lily portion of the submitted inforiliation under section 552.101 of the Government Code. 

Section 552.1 1 1 excepts fl-om ciiscios~11-c "an interagency or ilitraagency ineinorandutn or 
letter that would not be available by law to a party in  litigation with the agency" anci 
encompasses the deliberative process privilege. See Open Records Decision No. 615 at 2 
(1993). The purpose of section 552. I1 1 is to protect advice, opinion, and recommendation 
in the decisional process and to encourage open and frank discussion in thC deliberative 
process. See Austin v. City of Son Antonio, 630 S.W.2d 391,394 (Tex. App.-San Antoliio 
1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 61 5 (1993), this office re-examined the statutory predecessor 
to section 552.1 I I in light of the dccision in  Te,rii.s I)el~iirtrnrrit of' P~thlic Sqfew v. 
Gilhrei~tli, 842 S.W.2d 408 (Tcx. App.-Austin 1992, iio ivl-it). We dctel-iiiined that 
section 552.1 I I excepts fi-0111 disclosure only those internal colnln~tnications that consist of 
advice, recommendations, opinions, and other material reflecting the policymaking proc_esscs 
of the governmental body. See Opeti Records Decision No. 615 at 5. A governmental 
body's policyniaking functions do not encompass routine internal administrative or personnel 
matters, and disclosure of information about such mattel-s will not inhibit free discussion of 
policy issues aii~ong agency personnel. Id.; see iil.so City of G~trlaiid v. I>rillo.s Morrzing 
New$, 22 S.W.3cl 351 (Tex. 2000) (section 552.1 1 1  not applicable to personnel-related 
coinrniinications that did not involve policymaking). A governincntal body's policylliakicig 
f~inctions do include administr;ttive and personnel matters of broad scope that affect the 
governmental body's policy mission. S r e  Ope11 Kecortls Decision No. 031 at 3 (1995). 
Additionally, section 552.1 1 1  does not generally except from disclosure put-ely factual 
inl'or~nation that is severable frorn the opinion pol-tions of intcl-ital liicmoranda. Arlin,qtorr 
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Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.-Austin 2001, no pet.); 
ORD 615 at 4-5. 

You assert that the information in Tabs 5, 6, and 7 consists of opinion, advice, and 
recommendations pertaining to the system's policy for handling media, public perception, 
and an internal response to statements made by UT Watch. Based on your representations 
and our review of the infortnation at issue. we find you haveestablished that the information 
we have marked under section 552.11 1 consists of advice, opinion, or recommendations 
related to system policy. However, the remaining inibr~nation consists of factiial 
information, fails to reveal the actual advice, recommendation. o r  opinion at issue, or 
consists of information created by parties outside of the system. Therefore, section 552.1 I 1 
is applicable only to the information we have marked in Tabs 5, 6, and 7. 

The remaining information also contains e-mail addresses that arc excepted from disclosure 
tinder section 552.137 of the Government Code, which requires a governmental body to 
withholdthee-mail addressof a~nemberofthegeneral public, u~iless the individual to whom 
the e-mail address belongs has affirmatively consented to its public disclosure. Sce Gov't 
Code 552.137 (b). You do not inform us that the owner of any of the email addresses has 
affirmatively consented to release. Therefore, the system must withhold the e-mail address 
we have marked under section 552.137. 

In summary, you may withhold the information we have marked under section 552.1 11 of 
the Government Code. You must withhold the e-mail addresses that we have marked under 
section 552.137 of the Government Code. The remaining inforrnation must be released 

This letter ruling is limited to the particular records at iss~ie in this request and limited to the 
facts as presented to 11s: ttrerefore, this ruling ~iiust not be [relied tipon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers iinporrant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filinz suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get.tGfiil1 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If thc governmental body docs not appeal this ruliiig and the 
governmental body does not coliiply with it,  then botl? the requestor and thc attorney 
general have the right to file suit against tile govci-nmcntal body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release ail or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling. the governmental body 
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will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pul-suant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 3 552.3215te). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a): Tescis Dep'r ofl'ilh. Sofen. v. Giihrecidl. 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any commenis withiti I0 calendar days 
of the date of this ruling. 

Sincerely, 

(?!? 
Justin D. Gordon 
Assistant Attorney General 
Open Records Division 

Ref: ID# 278865 

Enc. Submitted documents 

c: Mr. Austin Van Zant 
P.O. Box 7080 
Austin, Texas 7871 3-7080 
(W/O enclosures) 


