
ATTORNEY GENERAL OF TEXAS 
--. .. .. ... .. - 
G R E G  A B B O T T  

June 5 , 2 0 0 7  

Mr. Carey E. Smith 
General Counsel 
Texas I-Iealth and Human Services Commission 
P.O. Box 1 3 2 4 7  

Austin, Texas 7871 1 

Dear Mr. Smith: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2828 14. 

The Texas Health and Humall Services Coinn~ission (ihe "cornmission") received a request 
for amendments to the commission's Fiscal Agent Contract with ACS State Healthcare, 
L.L.C. ("ACS") signed after- Amendment 2 8 . '  You take no position with I-cspect to the 
public availability of the information that you have submitted. You believe, however, that 
the submitted information may implicate the proprietary interests of ACS. You notified ACS 
of this request for information and of its right to submit arguments to this office as to why 
the requested information should not be r e l ea~ed .~  We received correspondence from an 

'We iloie t11;it tile r-cq~!csioi-a/so iiskcc! the coini~iissioii iii  iiilswc~. qucs~ioiis. Tlic hct  does not require 
a govcrn~nental hody to answer hctiial qucslions. conduci legal research. or create iiew information in 
responding lo a request. See Open Kecorcls Dccisioii Nos. 563 at 8 (1990). 555 at 1-2 (1990). However, a 
govcrnniental body must niake a good faith effort to relate a request to information field by the governinental 
body. See Open Records Decision Xo. 561 at 8 (1990). We assume the commission has made a good faith 
effort to do so. 

'See Gov't Code 8 552.305(d); Open Records Decision No. 542 (1990) (stattitory predecessorto Gov't 
Code \' 552.305 permitted governmental body ti) rely on interested third party to raise and explain applicability 
oiexception to disclosure under certain circiimstaiices). 



Mr. Carey E. Smith - Page 2 

attorney for ACS. We have considered ACS's argul-nents arid have I-eviewed the submitted 
information. 

Initially, we note that some of the requested information is encompassed by prior open 
records letter rulings that are now the subject of pending litigation in ACS Stnte Nenltlzcnre. 
LLCv. Abbot?, No. D-1-GN-07-001012 (261" Dist. Ct., Travis County, Tex.). Accordingly, 
we will not address the public availability of the information that is the s~ibject of the prior 
rulings and will allow the trial court to determine whether that information must be released 
to the public. 

We next note that ACS raises section 552.101 of the Government Code, which excepts from 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision." Gov't Code 5 552.101. This exception encompasses information 
that is considered to be confidential under other constitutional, statutory, or decisional law. 
See Open Records Decision Nos. 600 at 4 (1992) (constitutional privacy), 478 at 2 (1987) 
(statutory confidentiality), 6 1 1 at I (1 992) (common-law privacy). ACS has not dil-ected our 
attention to any law under which any of the submitted information is considered to be 
confidential for the purposes of section 552.101. Thereforer,'the conlmission may not 
withhold any of the submitted information under section 552.101 of the Government Code. 

ACS also raises section 552.1 10 of the Government Code, which protects the proprietary 
interests of private parties with respect to two types of information: ( I )  "[a] trade secret 
obtained from a person and privileged or confidential by statute or judicial decision" and 
(2) "commercial or financial information for which it is demonstrated based on specific 
factual evidence that disclosure would cause substantial competitive harm to the person from 
whom the information was obtained." Gov't Code 5 552.1 10(a)-(b). 

The Texas Supreme Court has adopted the definition of' a "trade secret" from section 757 
of the Restatement of Torts, which holds a "trade secr-et" to be 

any formula, pattern, device 01-compilation of information which is ~ ~ s e d  in 
one's business, and which gives hiin an opportunity to obtain an advantage 
over competitors who do not know or use i t .  It may he a formula for a 

,.. 
chemical compound, a process of manufacturing, treating or preserving,, . 
materials, a pattern for a machine or other device, or a list of customers. 
It differs from other secret infol-mation in a business . . . i n  that it is not 
sirnply information as to a single or ephemeral event i n  the coitduct of tile 
business . . . . A tl-ade secret is a process or device ibv continuous use in  the 
operation of the business. . . . [It may] relate to the sale of goods or- to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or oitier office mzinagernent. 
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RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Hyde Corp. v. Hc~jj%es, 314 
S.W.2d 763,776 (Tex. 1958). If a governmental body takes no position on the application 
of the "trade secrets" aspect of section 552.110 to the information at issue, this office will 
accept a private party's claim for exception as valid under section 552.110(a) if the party 
establishes aprinziifiicie case for the exception, and no one stlbmits an argument that rebuts 
the claim as a matter of law.' See Open Records Decision No. 552 at 5 (1990). However, 
we cannot conclude that section 552. I lO(a) is applicable unless i t  has been shown that the 
iiiformation meets the definition of a trade secret, and the necessary factors have been 
demonstrated to establish a trade secret claim. See Open Records Decision No. 402 (1983). 

Section 552.110(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that s~tbsta~itial competitive injury would likely result from release 
of the information at issue. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factiial evidence that release of information would cause 
it substantial competitive harm). 

The information at issue relates to Amendments Thirty thl-ough Thirty-Four to ACS's Texas 
Medicaid ciaitns/primary care case management agreement L%th the commission. ACS 
contends that the submitted information constitutes a trade secret under section 552.1 10(a) 
and also is excepted from disclosc~re under section 552.1 10(b). Al~ernatively. ACS argues 
that portions of the submitted information constitute trade secrets under section 552.1 10(a) 
and also are excepted from disclosure under section 552.1 10(b). Having considered ACS's 
arguments and reviewed the information at issue, we conclude that ACS has not 
demonstrated that any of the submitted information constit~ites a trade secret under 
section 552.110(a). We also concl~ide that ACS has not made the specific factual or 
evidentiary showing I-equired by section 552.1 10(b) that release of any of the subinitted 
information wouldcause ACS siibstaittial competitive harni. Tiler-efore, the commission may 
not withhold any of the submitted i~iiormation under sectioii 552.1 10 of tile Goveriiment 
Code. With respect to the submitted pricing informatioil, we note that federal cases c~pplying 
the analogous Freedom of Information Act exemption to prices in awarded government 

 he Rcstateincnt of Torts lists the f(~llowing six lactors as indicia of whether intbrmation constilutes - 
a trade secret: 

( I )  tile cxtenr to wliich tlic ii~iiiiin;~tio~r is hnou.ii oiitsidc of itilc conip:iny): 
(2)  tlre cxtcnt t(1 wiiicii i t  is kiio\vn by cinployccs and i~thei- involved in [tlic coinpaiiy'?J 
I?usiness; 
( 3 )  thc cxtciit oltiieiisurc t;rkcir h i  jtlic compaiiy/ to guard tile sccsecy of  thc inliisiiiation: 
( 4 )  tile v;~luc oltlic iiilhririation 111 jthc coinpany/ and [its1 ci~ml-ictitors: 
(5) tiiciln~ou~itol'cff(~rt osmor~cy enpendcd by [lhe c~inipany] i n  dcvcloping tlre inforinatioir; 
(6j the ease or difficiiity wit11 which the informatioil could hc psopci-Iy acijiiircd or diiplicatcd 
by otirers. 

RESI.ATE~IENTOFTORTS 6 757 ant .  h (1939); see niro Opcn Records Decision Nos. 31 9 at 2 (1982). 306 at 2 
( 1982). 255 at 2 (1'180). 
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contracts have denied protection for cost and pricing information, reasoning that disclosure 
of prices charged the government is a cost of doing business with the government. See Open 
Records Decision No. 514 (1988) (public has interest in knowing prices charged by 
government contractors); see generally Freedom of Information Act Guide & Privacy Act 
Overview, 219 (2000). Moreover, we believe that the piiblic has a strong interest in the 
release of prices in government contract awards. See Open Records Decision No. 5 14 ( 1988) 
(requiring balancing of public interest in disclosure with competitive injury to company). 
Furthermore, the terms of a contract with a governmental body are generally not excepted 
fr-om public disclosure. See Gov't Code 8 552.022(a)(3) (contract involving receipt or 
expenditnre of public funds ex[~rcssly made public): Open Records Decision No. 541 at 8 
(1990) (public has interest in knowin: tel-ITIS of contract with state agency). 

In summary, none of the submitted information is excepted froin disclosure under 
section 552.101 or section 552.1 10 of the Government Code. The information must be 
released. 

This ruling triggers important deadlines regarding the rights arid responsibilities of the 
governmental body and of the requestor. For example, governlnental bodies are prohibited 
fro111 asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(0. If the 
governmelital body wants to challenge this ruling, the govcsniiiental body must appeal by 
filing suit in  TI-iivis County within 30 c;tienciardays. lii. $ 552.324(h). In oi-dei- to get the full 
benefit of siicli ;in appeal, the govesiimental body niiist file suit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information. the governmental body is responsible fol- taking the next step. Based on the 
statute, tile attorney general expects that, upon receiving this I-uling, the govermnciitai body 
will either release the public secostls promptly pui-suaiit to section 552.221(a) of the 
Government Code or file a la\vsuit challenging this I-tiling piirsiiairt to section 552.324 ofthe 
Goveriiment Code. If the governmental body fails to do one of these things, theil-the 
requestor should report that failure to the attorney general's Open Government IjotlinC; 
toll free, at (877) 673-6839. The requestor may also file a complaint with tlie district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires 01- permits thc governmental body to withhold all or soi-iie of the 
reqriested information, the requestor can appeal that decision by suing the gavel-nmental 
body. It/. $; 552.321(a); ?i,h-cis Ur11't of P~ih Sqfe t~  1.. Gilhi-eorii. 842 S.W.2d 408, 41 1 
(7'ex. App.-Austin 1992, no writ). 
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Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, he 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or eornments 
about this ruling, they may contact oiir office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

/--P"~..- 
L. Jo\eph James 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2828 14 

Enc. Submitted documents 

c: Mr. Mike Reitz 
EDS-US Government Solutioils 
3400 Legacy Drive 
A3-1 D-2 1 
Plano, Texas 75024 
(wio enclosures) 


