ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

June 7, 2007

Ms. Carol Longoria

The University of Texas System
Office of the General Counsel
201 W. 7" St

Austin, Texas 78701-2902

OR2007-07162
Dear Ms. Longoria:

Youask whether certain information is subject to required public disclosure under the Public
Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned 1D# 280432,

The University of Texas at Austin (the “university”) received a request for three categories
of information including emails to and from the ACTION study team and school districts
that led to the access to study participants, identification of study team members and school
district employees involved in the study, and blank copies of the assessment tools used in
the study.’ You state that the requestor excludes from his request information that implicates
privacy issues, medical/ mental diagnosis information, and Family Educational Rights and
Privacy Act information. You claim that the remaining responsive information is excepted
from disclosure under sections 552.101 and 552,122 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Initially, we note that the university has not submitted for our review the requested emails
to and from the ACTION study team and school districts that led to the access to study
participants or the identification of study team members and school district employees

'"The university sought and received a clarification of the information requested. See Gov't Code
§ 552.222 (providing that if request for information is unclear, governmental body may ask requestor to clarify
request); see also Open Records Decision No. 31 (1974) {when presented with broad requests for information
rather than for specific records, governmental body may advise reguestor of types of information available so
that request may be properly narrowed).
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participants or the identification of study team members and school district employees
involved in the study. Thus, we assume that any information maintained by the university
that is responsive to these portions of the request has been released to the requestor, to the
extent it exists. If not, the university must release such information immediately. See Gov’t
Code §§ 552.006, .301, .302; Open Records Decision No. 664 (2000) (concluding that
section 552.221(a) requires that information not excepted from disclosure must be released
as soon as possible under the circumstances).

Section 552.101 of the Governntent Code excepts from disclosure “information deemed
confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t Code
§ 552.101. This exception encompasses information protected by other statutes.
Section 51.914 provides in relevant part:

In order to protect the actual or potential value, the following information
shall be confidential and shall not be subject to disclosure under [the Act],
or otherwise:

(1) all information relating to a product, device, or process, the
application or use of such a product, device, or process, and all
technological and scientific information (including computer
programs) developed in whole or in part at a state institution of higher
education, regardless of whether patentable or capable of being
registered under copyright or trademark [aws, that have a potential for
being sold, traded, or licensed for a fee; [or]

(2) any information relating to a product, device, or process, the
application or use of such product, device, or process, and any
technological and scientific information (including computer
programs) that is the proprietary information of a person, partnership,
corporation, or federal agency that has been disclosed to an institution
of higher education solely for the purposes of a written research
contract or grant that contains a provision prohibiting the institution
of higher education from disclosing such proprietary information to
third persons or parties|.]

Educ. Code § 51.914(1)-(2). As noted in Open Records Decision No. 651 (1997), the
legislature is silent as to how this office or a court is to determine whether particular
scientific information has “a potential for being sold, traded, or licensed for a fee.”
Furthermore, whether particular scientific information has such a potential is a question of
fact that this office is unable to resolve in the opinion process. See id. Thus, this office has
stated that in considering whether requested information has “a potential for being sold,
traded, or licensed for a fee,” we will rely on a university’s assertion that the information has
this potenital. See id; but see id at 10 (university’s determination that information has
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potential for being sold, traded, or licensed for fee is subject to judicial review). We note
that section 51.194 is not applicable to working titles of experiments or other information
that does not reveal the details of the research. See Open Records Decision Nos. 557 at 3
{1990), 497 at 6-7 (1988). Moreover, section 51.914 is applicable only to information
“developed in whole or in part at a state institution of higher education.” Educ. Code
§ 51.914(1).

The university seeks to withhold Exhibit 7 on the basis of section 51.914. You state that the
information at issue concerns “procedures, scope of work, testing methods and assessments
related to the ACTION study, a ‘product, device, or process (or the application of such)’
developed by university researchers.” You assert that the information at issue reveals the
substance of the research. You also state that such information has the potential for being
sold, traded, or licensed for a fee. Based on your representations and our review of the
information in question, we conclude that Exhibit 7 falls within the scope of the statute.
Accordingly, Exhibit 7 must be withheld under section 552.101 of the Government Code in
conjunction with section 51.914 of the Education Code.?

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 7d. § 552.324(b). Inorder to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline, toll

*As this ruling is dispositive, we need not address your remaining argument.
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free, at (877) 673-6839. The requestor may also file a complaint with the district or county
attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
{Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Jaclynh N. Thompson
Assistant Attorney General
Open Records Division

INT/ma
Ref:  ID# 280432
Fnc. Submitted documents

c: Mr. Jim Moore
Director of Research
Citizens Commission on Human Rights
403 East Ben White Boulevard.
Austin, Texas 78704
(w/o enclosures)



