
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 8.2007 

Ms. Cary Grace 
Assistant City Attorney 
City of Austin - Law Department 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Grace: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 280575. 

The City of Austin (the "city") received a request for ten categories of information related 
to two former city employees. You state that some responsive information will be released 
to the requestor. You also state that you do not have any information responsive to 
categories nine and ten ofthe request.' You claim that the submitted information is excepted 
from disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. 

Initially, we note, and you acknowledge, that the city has failed to comply with the time 
period prescribed by section 552.301(h) ofthe Government Code in seeking an open records 
decision from this office. See Gov't Code 5 552.301(a), (b). Pursuant to section 552.302 
of the Government Code, a governmental body's failure to comply with the procedural 
requirements of section 552.301 results in the legal presumption that the requested 
information is public and must he released unless the governmental body demonstrates a 
compelling reason to withhold the information from disclosure. See Gov't Code 5 552.302; 
Hancock v. State Bd. ofins.,  797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 3 19 (1982). Normally, a compelling interest is demonstrated when some other source 

'The Act does not require a governmenral body to release information that didnot exist wlien arequest 
for information was received or to prepare new information ill response to a request. See Econ. Opporturzities 
Dev. Corp. 1,. Bustnmn~~ie, 562 S.W.2d 266, 267-68 (Tex. Civ. App. - San Antoilio 1978, writ disrn'd); Open 
Records Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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of law makes the information at issue confidential or third-party interests are at stake. See 
Open Records Decision No. 150 at 2 (1977). The city's claim under section 552.101 can 
provide a compelling reason to withhold information, and we will therefore consider your 
arguments regarding this exception. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code 5 552.101. This section encompasses the common-law right of privacy, which 
protects information that is I) highly intimate or embarrassing, such that its release would 
be highly objectionable to a reasonable person, and 2) not of legitimate concern to the 
public. Ind~n.  Found. v. Tex. Itzdus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). 

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment. The investigation files in Ellen contained individual 
witness statements, an affidavit by the individual accused of the misconduct responding to 
the allegations, and conclusions of the board of inquiry that conducted the investigation. 
Ellen, 840 S.W.2d at 525. The court ordered the release of the affidavit of the person under 
investigation and the conclusions of the board of inquiry, stating that the public's interest 
was sufficiently served by the disclosure of such documents. Id. In concluding, the Ellen 
court held that "the public did not possess a legitimate interest in the identities of the 
individual witnesses, nor the details of their personal statements beyond what is contained 
in the documents that have been ordered released." Id. 

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, but the identities of the victims and 
witnesses of the alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosure. See Open Records Decision Nos. 393 (1983), 339 (1982). 
If no adequate summary ofthe investigation exists, then all ofthe infornlation relating to the 
investigation ordinarily must be released, with the exception of information that would 
identify the victims and witnesses. In either case, the identity of the individual accused of 
sexual harassment is not protected from public disclosure. Common-law privacy does not 
protect information about a public employee's alleged n~isconduct on the job or complaints 
made about a public employee's job performance. See Open Records Decision Nos. 438 
(l986), 405 (1983), 230 (1979), 219 (1978). 

The submitted information includes an adequate summary of an investigation of sexual 
harassment. In accordance with the holding in Ellen, the city must release the summary 
redacting information that identifies the alleged victim and witnesses. Accordingly, we have 
marked the identifying information in the summary that must be withheld under 
section 552.101 of the Government Code in conjunction with common-law privacy and 
l l e  The city may not withhold the remaining information in the summary under 
section 552.101. As for the remainder of the investigation, the city must withhold this 
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information under section 552.101 of the Government Code in conjunction with common- 
law privacy and Ellen. 

You contend that the public availability of the remaining submitted information is also 
governed by Ellen. Having considered your arguments and reviewed the information at 
issue, we conclude that the information at issue is not part of an investigation of alleged 
sexual harassment for purposes of Ellen. Therefore, the city may not withhold any of the 
remaining information on that basis under section 552.101 of the Government Code. 

However, this office has found personal financial information not relating to the financial 
transaction between an individual and a governmental body is excepted from disclosure 
under common-law privacy. See Open Records Decision No. 600 (1992) (designation of 
beneficiary of employee's retirement benefits and optional insurance coverage). We note 
that there is a legitimate public interest in the essential facts about a financial transaction 
between an individual and a governmental body. See, e.g., Open Record Decision 545 at 4 
(1990) (attorney general has found kinds of financial information not excepted from public 
disclosure by common law privacy to generally be those regarding receipt of governmental 
funds or debts owed to governmental entities). We have marked the personal financial 
information that is confidential under common-law privacy and excepted from release under 
section 552.101 on that ground. None of the remaining information is confidential under 
common-law privacy, and therefore this information may not be withheld under 
section 552.101 on that ground. 

Section 552.101 also encompasses section 6103(a) of title 26 of the United States Code, 
which provides that tax return information is confidential. See 26 U.S.C. 5 6103(a)(2), 
(b)(2)(A), (p)(8); see also Attorney General Op. MW-372 (1981); Open Records Decision 
No. 600 (1992). Tax return information is defined as data furnished to or collected by the 
Internal Revenue Service with respect to the determination ofpossible existence of liability 
of any person under title 26 of the United States Code for any tax. See 26 U.S.C. 5 6103(b). 
The submitted W-4 form, which we have marked, is tax return information and must be 
withheld pursuant to section 552.101 of the Government Code in conjunction with 
section 6103(a) of Title 26 of the United States Code. 

Section 552.101 also encompasses section 1324a of title 8 ofthe United States Code, which 
provides that an Employment Eligibility Verification Form 1-9 "may not be used for 
purposes other than for enforcement of this chapter" and for enforcement of other federal 
statutes governing crime and criminal investigations. See 8 U.S.C. 5 1324a(b)(5); see also 8 
C.F.R. 3 274a.2(b)(4). In this instance, release of the 1-9 form, which we have marked, 
would be "for purposes other than for enforcement" of the referenced federal statutes. 
Accordingly, we conclude that the 1-9 form is confidential and may only be released in 
compliance with the federal laws and regulations governing the employment verification 
system. 
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Section 552.117(a)(I) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, social security numbers, and family member information of current 
or former officials or employees of a governmental body who request that this information 
be kept confidential under section 552.024 of the Government Code.2 Whether a particular 
piece of information is protected by section 552.1 17 must be determined at the time the 
request for it is made. See Open Records Decision No. 530 at 5 (1989). You have submitted 
a copy of the form in which the employee at issue elected to keep this information 
confidential prior to the date on which the request for this information was made. 
Accordingly, the city must withhold the types of information we have marked under 
section 552.1 17 of the Government Code. 

The remaining information contains Texas motor vehicle record information. 
Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state[,] a motor vehicle title or registration issued by an agency of this state[, or ] a personal 
identification document[.]" Gov't Code 5 552.130. The city must withhold the information 
we have marked under section 552.130 of the Government Code. 

Finally, section 552.137 excepts from disclosure "an e-mail address of a member of the 
public that is provided for the purpose of communicating electronically with a governmental 
body" unless the member of the public consents to its release or the e-mail address is of a 
type specifically excluded by subsection (c). See Gov't Code 5 552.137(a)-(c). Therefore, 
unless the individual has affirmatively consented to the release of the e-mail address in the 
submitted records, the city must withhold the marked e-mail address pursuant to 
section 552.137 of the Government Code. 

In summary, the city must withhold the marked information under section 552.101 of the 
Governme~lt Code in conjunction with (1) common-law privacy, (2) section 6103(a) of title 
26 of the United States Code, and (3) section 1324a of title 8 ofthe United States Code. The 
city must also withhold the type ofinformation we havemarkedunder section 552.1 17(a)(l). 
We have marked the information that must be w~thheld under sections 552.130, and 552.137 
of the Government Code. The remaining information at issue must be released to the 
requestor. 

This letter ruling is limited to the particular records at issue in this requcst and limited to the 
facts as presented to us; thercforc, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the I-ights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 

'Tlie Office of the Attorney General will raise mandatory exceptions like sections 552. I 17, 552.130, 
aiid 552.137 on behalf of a goveri~mentai body, biit ordinarily will not raise otiier exceptions. Open Records 
Decision Nos. 481 (1987), 480 (19871,470 (1987). 
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from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(h)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ofpub.  Safety v. Gilbreath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to I-Iadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 280575 

Enc. Submitted documents 

c: Ms. Tonia L. Lucio 
Hance Scarborough Wright Woodward & Weisbart, L.L.P. 
11 1 Congress Avenue, Suite 500 
Austin, Texas 78701 
(W/O enclosures) 


