
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 8,2007 

Mr. James M. Frazier III 
Assistant General Counsel 
Office of the General Counsel 
Texas Department of Criminal Justice 
P.O. Box 4004 
Huntsville, Texas 77342 

Dear Mr. Frazier: 

You ask whether cer-tain information is subject to 1-equired public disclosure under the 
Public Infor~nation Act (the "Act"), chapter 552 of the Govern~nent Code. Your request was 
assigned ID# 280567. 

The Texas Department of Criminal Justice (the "dep;trt~nerit") received a request for the 
e-mails generated and received by a named warden of one of the department's prison units 
for a certain period of time. You claim that the requested information is excepted from 
disclosure under sections 552,101,552.134, and 552.137 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information.' 

Initially, we milst address the department's obligations u~rder tile Act. Pursuant to 
section 552.301(e) of the Ciovcrnmctrt Code, the goveriimental body must. wi~iritl fifteen 
business days of$-eceiving the request, submit to this oi'fice ( I )  writtcii comnlcnts statir-ig illc 
reasons why the stated exceptions apply that would allow the information to be witlrheld, 
(2) acopy of the written request for information, (3) a signed statement or siifficient evidence 
showing the date the governmental body received the written request, and (4) a copy of the 
specific information requested or repr-esentative samples, labeleti to indicate which 
exceptions apply to which parts of the documents. Gov't Code $552.301 (e)( !)(A)-(D). You 
inforin L I ~  that the departinelrt receivcd the request March 26, 2007. Thusl the fifteenth 

'We assuine [ha1 the "i-epi-cscn~ativc siii~ijilc" oSi-ccord siihiiii~tcil 1111s oiiicc is irii!y rcpicssntaiise 
of [lie requested records as a wliolc. .See Olicn Records Decision So.;. 409 ( I ' IXS) ,  497 (1988). This opcn 
records lettcr does not reach, and therefore does iiot autliorize thc witlilioldiiig oi: any otiier rcqiiestzi! rccords 
to tile exlent that those records coniain suhstaotialiy different iypes of inibrnlatioi~ [ i nn  tiiat suhir~ittcil to illis 
oil.ice. 
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business day was April 16,2007. However, on April 30,2007, the department submitted 
additional information for our office to review. Consequently; the department did not submit 
this information within fifteen business days after receiving the request and. thus, failed to 
comply with the proeed~lral requirements of section 552.30 1 with [regard to this information. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal PI-esumption 
that the information is public and must be released. Information that is presumed public 
must be released unless a governmental body demonstrates a compelling reason to withhold 
the information to overcome this presumption, See Hnncock I;. State Bd. r$ Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcollie presumption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 319 (1982). A compelling 
reason exists when third-party interests are at stake, 01- when informatio!? is confidential 
~ ~ n d e r  other law. Open Reeortis Decision No. I50 (1977). You claim that this additional 
information is subject to sections 552.101 and 552.134 of the Government Code. Because 
the applicability of sections 552.101 and 552.134 can provide compelling reasons to 
withhold information from disclosure, we will consider your arguments under these 
exceptions for this additional information, as well as the information that was submitted 
timely. 

Section 552.134 of the Government Code relates to inmrttes of the department ilnd provides 
in relevant part the following: 

(a) Except as provided by Subsectioir (b) or by Section 552.029 [of the 
Governme~lt Code], information obtained or maintained by the 'I'exas 
Department of Criminal Justice is excepted fl-om [required public disclosiire] 
if it is information about an inmate who is confined in a facility operated by 
or under a contract with the department. 

Gov't Code $ 552.134(a). Section 552.134 is explicitly made subject to sectiori 552.029, 
which provides in relevant part the followirig: 

Notwithstanding Scclioii . . . 552.134. the ibilo~viiig iiiforrnatioil ahoiit ;I!] 

inmate who is confilled in a Siicility operated by or under a contract with the 
Texas Department of C1.iminai Justice i s  siib.ject lo requirecl disclosuse untler 
Section 552.021: 

(8) basic information regarding tlie death of an inmate in cusiody, an 
incident involving the use oi'force, or an allegetl ci-i~nc invoivii~g the 
iiiiiiate. 
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Id. 6 552.029(8). Some of the information submitted by the department concerns non-death 
row inmates confined in a facility operated by or under contract with the department. See 
Gov't Code 5 552.134(b)(2). Thus, we agree that section 552.134 is generally applicable to 
the marked information that relates to non-death row inmates. We note. however. that some 
of the information at issue relates to alleged crimes involving inm;~tes. Thus. while the 
de~artment must generally withhold the records we marked under section 552.134, the 
department must release basic information regarding the crimes involving inmates pursuant 
to section 552.029(8), unless this basic information is otherwise excepted from disclosure 
under the Act.? 

Although not excepted from disclosure ucrder seelion 552.134, you claim that some of the 
basic information at issiie is excepted fl-orn disclosi~re under section 552.101 of the 
Government Code in cor~junction with colnnron iirw privacy.' The doctrine of common law 
privacy protects information if ( I ) the inloi-illation coirlains lii$rly intinlate or einharrassing 
facts the publication of which would be highly objectionable to a reasonable person, and 
(2) the information is not of legitimate concern to the public. I/iii[i.r. Fortrzci. v. Tex. Ind~rs. 
Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). Information that tends to identify a victim 
of sex~ial assault is protected under common law privacy. See Open Recortls Decision 
No. 339 (1 982); Mornles v. Ellen, 840 S.W.2d 5 19 (Tex. App.-El Paso 1992, writ denied) 
(identity of witnesses to and victims of sexual harassment was highly intimate or 
embarrassing information and pirblic did not have a legitimate inter-est in such information). 
In this instance. we find that the basic information at issue does not identify the alleged 
\:ictirns of sexual assault. Th~is,  irone o l  the basic inl'oi-iiiatioil may hc \vithlield tinder the 
doctrine oi'corriinori law pi-ivacy. Wit11 tile exceplioi~ of h;isic infosir?stion that inusi bc 
released under section 552.029, the marked iriformation relating lo non-dcath I-o~v iniiiates 
must be withheld under section 552.1 34. 

We note that a portion of the remaining subinitted information is confidential pursualit to 
section 552.1 17 of the Government Code.' Section 552.1 17(a)(3) excepts from public 
disclosure the present and former horne addresses and telephone ii~lmbers. social security 
numbers. and family mernher information of c~irrent oi- Sol-mer employees oi'thc department 
orthe predecessor i n  function of the dep~irtinent or any divisioii of the department. regardless 
of whetlrci- iiie cui-rent or ibi-ii~ei- cnip1oyi.e coinl)Iies ivirii sxtioir 5.52. 1 175. (itrv't Codc 

'Basic inlormation iiicludes tile time anil placc of  rlie incidciit. iilimcs 01' iiiiiiritcs anii dep;otlneiit 
offici:ils dii-cctiy iiivoivcd, a hrief narrative of tlic iiicideiii. a hrief dcscripiion of any injuries sust;iincd, and 
information regarding criminal charges or disciplinary actions filed as a rcsuit of ihe incidciit. 

'Section 552.101 of  the Governnielit Code cxcepts iioln disclosiirc "inCorrn:ition considered to be 
confidential by law, either constitiltional, statutoly, or by jurlici;il decision" and cnciimpasscs tlic corninon law 
right of privacy. G i ~ v ' i  Codc 5 552.1i)l. 

'Liiilihc oilicr esccptioiis 10 i l iscl i~~ii ic .  iliis cl ' i icc will r;iisc seciioii 5 5 l . i  17 ii11 hclinli 01'  a 
~ ~ , ~ c i i i ~ ~ i c i ~ i ~ i I  h,xl!. 2,s 111is cscci~! , , , i~  15 i i ~ , i i i ~ i ~ i i i ~ i  iind 1ii:i) i n t j i  I ic \ i i ~ ~ i c i l .  ,St.(' <;o\ ' 1  L'\>xIc t b  552.007.  ,352; 
Opcii Kcci~nls  Uccisioii No. 673 oi 311.4 (2001) (iii;iiidatory cxccjitioiisi. 
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5 552.1 17. Thus, the department must withhold the information we have marked pursuant 
to section 552.1 17(a)(3) of the Government Code. 

We next address the e-mail address contained in the submitted information. Section 
552.137(a) states that "[elxcept as otherwise provided by this section. an e-mail address of 
aniember ofthe public that is providecl for tlie purposeofcon~m~~nicatingelectronically with 
agovernrnental body is confidential arid riot sirbject to disclosur-e uritler this chapter." Gov't 
Code 3 552.137(a). This section excepts from disclosure certain e-mail addresses of 
members of the piiblic that are provided for the purpose of communicating electronically 
with a governmental body, urlless the owner of the e-zn;lil address has affirmatively 
consented to its public disclosure. See id. $552.137(b). The types of e-mail addresses listed 
in section 552.137(c) may not be withheld under this exception. See id. $ 552.137(c). 
Likewise, section 552.137 is not applicable to an institutional e-mail address, an Internet 
website address, or an e-mail address that a governmental entity maintains for- one of its 
officials or employees. The e-mail address at issue does not appear to be of a type 
specifically excluded by section 552.137jcj. You do not iiiform us that the individual at 
issue has affirmatively consented to the release of his e-mail address contai~ied in the 
submitted materials. Therefore, the department must withhold the e-mail address we have 
marked in the submitted information under section 552. I35 of the Goverii~nent Code. 

In summary, with the exception of the basic information subject to section 552.029(8) ofthe 
Government Code, the department must withhold the information we have marked under 
section 552.134 of the Government Code. The department must also withhold the 
information we have marked pursuant to section 552. I 17(a)(3) of the Govermnent Code and 
the e-mail address we have marked ~ u ~ d e r  section 552.137 of the Government Code. The 
remaining information must be released to the requestor. 

This letter ruling is limited to the particular records ai issue in  this request niid limited to the 
facts as presented to us; therefore, this ruli~ig must not be relieci upon as a previous 
determination regarding any other records or ally other circumstances. 

This ruling triggers important deadlines regarding the rights a~ id  res~)olisil>ilities of the 
governmelital body and of the requestor. For example, governmental bodies arc prohibited 
from asking the attorney general to reconsider this I-uliiig. Gov't Code 5 551.301(f). If the 
governmental body warits to challenge this I-uling, the goverr~mcnrai body ili~ist appeal by 
filing suit in Travis County within 30 calendar days. lii. 5 552.324(b). 111 ordcr to get the full 
benefit of such an appeal, the governineiital body ~iiiist file suit within I0 caleitilar days. 
Id. 3 552.353(b)(3), (c). I f  the gouernii~ent:il bod), tloes not 21ppeai this ]ruling and the 
governmental body tloes not comply ~ v i t i i  it, then boll? the reiliietol- and the aitorlicy general 
lhave the right to file suit against the goveriimental hody to enforce this I-uling. Id .  
6 552.32 1 (a). 

If this ruling requires the goveri~mentai body to rclease ;ill or part of tlie I-ecluested 
information, the governmental body is responsible for taking the next stcp. Based on tlie 
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statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that Failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a co~nplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texcis Dep'r ofP~rh.  Scfler). v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
abo~tt this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Aries Solis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280567 

Enc. Sub~nilted documents 

c: Ms. Yoianda M. Torres 
Attorney at Law 
P.O. Box 515 
l-Iuntsville, Texas 77342 
(wlo enclosures) 


