
G R E G  A B B O T T  

June 12,2007 

Mr. Carey E. Smith 
Chief Coiinsel 
Texas Health and Human Set-vices Coinmission 
P.O. Box 13247 
Austin. Texas 787 1 1 

Dear Mr. Smith: 

You ask whether certain information is subject to required public disclosure under the Public 
Inforination Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 2809 10. 

The Texas Health and Human Services Cominission (the "commission") received a request 
for information related to finger imaging of applicants for food stamps. You state that the 
commission will release some of the requested infoi~nation but claim that portions of the 
submitted information are excepted froin disclosure under section 552.1 1 i of the 
Government Code. We have considered theexception you claiin and reviewed the submitted 
information. 

Section 552.1 I 1  excepts from disclosure "an interagency or intraagency mernoranduin or 
letter that would not he available by la\\, to a party i i ~  1itig;ition ~ v i t l i  the iigency." Gov't Code 
$ 552.1 1 I .  This exceptioii encomptisscs !lie clclibci-ativc 111-occss privilege. See Ope11 
Records Decisioi~ No. 615 at 2 (1993). Tlic put-pose of section 552.1 1 1 is to protect advice, 
opinion, and recoinmeiidation in  the decisioiiai process and to encourage open ancl frank 
disciission in the deliberative process. See Ausiiil 1). Cil? ofSarz A?ltOiliO, 630 S.W.2d 391, 
394 (Tex. App.-San Antonio 1982, no writ); Open RecordsDecision No. 538 at 1-2 (1990). 
In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor 
to section 552.1 11 in light of the decision in Texas Depnriilie~zt of Plihiic Sufeh. 1,. 

Gilhrenrh, 842 S.W.2d 408 (Tex. App.-Austiii 1992, no writ). We determined that 
section 552. I I I excepts from clisclos~ire only those internal coinm~inications that consist of 
advice, I-ecominci~dations, opii~ions. aiiti otlicr inaterial reflecting tile poiicyinahirig pi-ocesses 
of the governmental body. Ser 0pc11 liccot-ds Uecisioii No. 61.5 at 5 .  A go\,et-nii~entnI 
body's policyinahing f~~nctioiis cto liot eiicotripass routine iiitertial administl-ative or personnel 
iiiatters, and disclosure ofinfor~ilalioii aboiit sucli inalters will noi inhibit free disci~ssion of 
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policy issues among agency personnel. I~l.:see c ~ l s o  C i h  ($ Guricinci v. Dallas Morning 
News, 22 S.W.3d 351 (Tex. 2000) (section 552.1 11 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policyniaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Further, section 552.1 1 1  does not protect facts and written observations of facts and events 
that are severable from advice, opinions. and recorniiiendatio~is. Sre Open Recortis Decision 
No. 615 at 5. But if factual i~iSo~-~iiatioii is so iiiext~-ic;~hIy iiitel-twi~ieci witli iii:ltei-ial 
involving advice, opinion, or I-ecoiiin~c~icl~~tio~~ a\ to iiiahe sc\.eKiiice 01' the factukil data 
impractical, the factual iiiformation illso iiioy he \vitlihelcl uiic1e1-scctio~i 552.1 1 1 .  Srr Open 
Records Decision No. 3 13 r~t 3 ( 1982). 

This office also has concliided that a preliminary draft of a document that is intended for 
public release in its final form necessarily represents the drafter's advice, opinion. and 
recommendation with regard to the lorin and content of the final tiocument, so as to be 
excepted from disclosure under section 552.1 1 1 .  See Open Records Decision No. 559 at 2 
(1990) (applying statutory predecessor). Sectio~r 552.1 1 I PI-otects fr~ctuai information in the 
draft that also will be incl~ided in  the filial version of tiie dociiinent. See iti. at 2-3. Thus, 
section 552.1 1 1  encompasses the entire contents, inciudi~ig comments, ~lnderlining, 
deletions, and proofreading marks. of 3 preliminary ciral'i of a policymaking docu~iicilt that 
will be released to the public in its final form. See it!. at 2. 

You state that the information that you have marked consists of "pre-decisional documents 
that contain advice, opinion; and recommendations regarding policy matters[.]'' Based on 
your representations and our review, we agree that the information you have marked consists 
of advice, opinions, or recommendations I-etlectiiig the policymaking processes of the 
coinmission. Accordingly, the co~nmission may withliold the infol-ination at issue pursuant 
to section 552.1 1 I 

This ruling triggers important ticatliiiles regarding iiie riglhts and responsibilities of the 
governmenla1 hody and of tlie recluestor. For examplc, governmental bodies a[-c prohibited 
from asking the attorney ge~ieral to reconsider this ruling. Gov't Code 5 552.301 (f). I S  the 
governmental body wants to challenge this ruliiig, the goveriiiiiental body must appeal by 
filing suit in Travis County within 30calcndar days. Id.  5 552.324(b). 111 order to get tlie full 
benefit of such an appeal, tlie governmental body nust file suit within 10 ca1end;rr days. 
Id. 5 552.353(b)(3), (c). If the gavel-iimental body docs not appeal this ruliiig and the 
governmcntal hody docs not comply ~ v i t l i  i t ,  t i ~ e i ~  both tiie recjuestor and tile attorney 
general have the riglit to file suit ;lgai~ist [lie govei-ninental body to cnfo'ol-ce this I-uiing. 
Id. 552.321(a). 

If this ruliiig requires the goveriiinental body lo release ;ill or 1x11-t of the requested 
information. the governineiltal body is respoiisible foi- taking the next step. Based oil the 
statute, the :lttorncy general expects tliat. upon 1-eceiviiig this ~-11iii11g. tile governmental body 
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will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toil free, at (877) 673-6839. The reil~~estor may also file a complaint with the district or 
county attorney. Irl. 5 552.3215(e). 

If this ruling requires or permits the go\/ernmcntal body to withhold all 01- some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 552.321(a); Texris Dep't c?fP~lb. Safety v. Gilhreiitii. 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are a1 or below the legal amounts. Q~iestions or 
complaints about over-charging 111ust be directed to Wadass;~h Scliloss ai the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

L. Joseph James 
Assistant Attorney General 
Open Records Division 

Ref: ID# 2809 10 

C: Ms. Carrie Tounillon 
Texas Legal Services Centel 
8 15 Brazos, Suite 1100 
Austin, Texas 78701 
(W/O enclosures) 


