
ATTORNEY GENERAL OF TEXAS 
G R E G  A B B O T T  

June 12,2007 

Ms. Rebecca H. Brewer 
Abernathy Roeder Boyd & Joplin, P.C. 
P.O. Box 1210 
McKinney, Texas 75070 

Dear Ms. Brewer: 

You ask whether certain information is subject to required public disclosure under the 
Public Infor~nation Act (the "Act"), chapter 552 of the Government Code. Your I-equest was 
assigned ID# 280685. 

The City of Frisco (the "city"), which you represeni, received a request for records in the 
inspection, permit, and house files pertaining to a specific parcel of property and documents 
related to the city's and any other entity's ownership of this property. You claim that the 
requested information is excepted from disclosure under section 552.103 of the Government 
Code. We have considered the exception you claim and reviewed the subinitted information. 

Section 552.103 of the Government Code provides iii relevant part as follows: 

(a) lnformation is excepted froni [required ptiblic disclosure] if i t  is 
information relating to litigation of a civil or criminal nature to which the 
state oi- 3 politicril subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivisioli, as a consequence of the 
person's office or employment. is or may be a party. 

(c) Inforination relating to litigrltio~~ involving a governmental body 01- an 
officer or employee of a govern~iicntal body is excepted fr-om disclos~~rc 
under Subsection (a) only i f  tliclitigation is pe~iding or reasoilably anticipated 



Ms. Rebecca H. Brewer - Page 2 

on the date that the requestor applies to the officer for public information for 
access to or duplication ofthe inibrmation. 

Gov't Code 5 552.103(a)! (c). A governmental body has the burden of providing relevant 
facts and documents to show that the section 552.103 exception is applicable in a particular 
situation. The test for meeting this burden is a showing that ( I)  litigation was pending or 
reasonably anticipated on the date that the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Uriiv. r?fTes. Law 
Sciz. v. Te.r L~egcllFo:oitnd., 958 S.bV.2ci479. 481 (Tex. App.-.A~islin 1997. no pet.): t-I?trrt/ 
v. Houstoiz Post Co., 684 S.W.2d 210.2 I2 (Tex. App.-Housioii 1 I si Dist.1 1984, writ ref'cl 
n.r.e.): Open Records Decision Xo. 55 I ai 4 (1990). A goveri~i~icntal body iniisi meet botl? 
prongs of this test for information to he excepted under sectioii 552.103. 

To establish that litigatioil is I-easonably anticipated, agovernmental body inlist provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than Inere 
conjecture." Open Records ~ e c i i i o n  No. 452 at 4 (1986). whether litigation is reasonably 
anticipated must be determined on a case-by-case basis. See itl. Concrete evidence to 
support a claim that litigation is reasonably anticipated may include, for example, the 
governmental body's receipt o f a  letter containing a specific tlir-eat to sue the gavel-nrnental 
body froni an attorney for a potential opposing party. See Ope11 liecoi-cis Decision No. 5.55 
( I  990); s e e o I ~ n  Open Recoi-ds Decisioii No. 5 18 at 5 ( 1989) (litifatioi~ n~ust  be "I-ealistically 
contemplated"). On the other hand, this office has determined thiit, if' an iniiividual publicly 
threatens to bring suit against a governmental body but does not actually take objective steps 
toward filing suit, litigation is not reasonably anticipated. See Open Records Decision 
No. 331 (1982). Further, the fact that apotential opposing party has hired an attorney who 
makes a request for information does not establish that litigation is reasonably anticipated. 
See Open Records Decision No. 361 (1983). 

In this instance, you inform 11s that 3 city einployee has been scl-ved \villi a subpocna duces 
tecum to testify i n  apeiiciing Ia\vsuit invoI\,iiig tlirce private pal-ties, and that you have inoveci 
io quash iliis subpoena. Yorl state that altho~~gli ihe city has not been irlatie ;I party Lo the 
litigation yet, you anticipate that it will. You further inforin iis tlicrt the attorney representing 
the injured party "advised [you] that if [the city] would not agree to enter into a Tolling 
Agreement, he would have to file suit against [the city]." Based upoil your representations 
and the totality of the circumstances presented. we conclude that the city reasonably 
anticipated litigation on the date that i t  received this request foi- infol-mation. Furthermore, 
upon review of the information at issue and youl- representaiions, we fiiid that the 
information relates to the anticipated litigation. Accordingly, ive conclude that 
section 552.103 is generally al>plicahic to the subinit~eti itii'otniaiion. 

lHo\vever, o11ce the infor~n;ition at ~SSLII '  has beeii obtninetl hy ill1 parties io the xniicipated 
litigation through discovery or other\\,ise, no seciion 552103(a) iiiierest exists with I-espect 
lo the infonnation. See Open Records 1)ecisioii Nos. 349 (1982), 31-0 (1982). Thus, any 
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submitted information that has either been obtained from or provided to all other parties in 
the anticipated litigation is not excepted from disclosure ~inder section 552.103(a) and must 
be disclosed. Further, the applicability of section 552.103(a) ends once the litigation has 
concluded or is no longer anticipated. See Attorney General Opinion MW-575 (1982): see 
ctlso Open Records Decision No. 350 (1982). 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other cil-cumstances. 

This r~rling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example: governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Go\,'t Code 5 552.301(t]. If the 
governmental body wants to challenge this rirling. the govern~nenial body must appeal by 
filing sirit in Travis County within 30caienciardays. I t / .  5 552.324(b). In order to get the f~rll 
benefit of such an appeal. the governmental body lnust file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governinental body does not appeal this nilling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Icl. 
$ 552.321(a). 

If this ruling requires the governinental body to release all 01- part of the recjiiested 
infor~nation, the governmental body is responsible for taking the nest step. Based on the 
statute. the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records proinptly pursiiant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this riiling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestol- may also file a co~nplainl with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withl>old all o r  sonic of the 
reqirested information, the requestor can appeal tliat decision by suing the governmental 
body. Id. $ 552.321(n); 7i.in.s Dt.i~'r of P L I ~ .  Scifet?. i.. Gilhi-ccitli, 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that tinder the Act the releasc of infbrmatiori triggers ccri:tiil procetiures for 
costs and charges to the requestor. If records are released i n  compliance with this ruling, be 
sure that all charges for the infornnatioin are at or below tine legal amounts. Questions or 
complaints about over-charging must be directed to I-iaciassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Aries Solis 
Assistant Attorney General 
Open Records Division 

Ref: ID# 280685 

Enc. Submitted documents 

c: Mr. Rob Nicks 
Gal-dere Wynne Seweli LLP 
3000 Thanksgiving Tower 
1601 Elm Street 
Dallas, Texas 75201 
(wlo enclosures) 


