ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

June 13, 2007

Ms, Kerri I. Dorman

Allen Boone Humphries Robinson L.L.P.

For the Lerin Hills Municipal Utility District of Kendall County
3200 Southwest Freeway, Suite 2600

Houston, Texas 77027

OR2007-07482
Dear Ms. Dorman;

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 280918.

The Lerin Hills Municipal Utility District (the “district”™), which you represent, received a
request for twelve categories of information including minutes of ali meetings of the Board
of Directors (the “board™), contracts or written memorandum of agreements approved by the
board, bonds and oaths of offices filed by any director, various correspondence between
specified parties, deeds pertaining to specified tracts of land, and board resolutions.! You
state that the district will release some of the requested information. You claim that the
submitted information is excepted from disclosure under sections 552.101, 552.103, 552.107,
552.109,552.110,552.111,552.117, and 552.131 of the Government Code. You also state

"The requestor excludes from his request driver’s license numbers, social security numbers, e-mail
addresses of private citizens, taxpayer identification numbers or employer identification numbers issued by the
iRS, and credit card or debit card numbers. Thus, this information is not responsive to the instant request. This
decision does not address the public availability of non-responsive information and driver’s license numbers,
social security numbers, e-mail addresses of private citizens, taxpaver identification numbers or employer
identification numbers issued by the IRS, and credit card or debit card numbers need not be released.
Accordingly, we need not address your arguments under sections 552.137 and 552,147 of the Government
Code.
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and provide documentation showing that the district sought clarification of a portion of the
request, and you have submitted a copy of the requestor’s written response. See Gov’t Code
§ 552.222 (providing that a governmental body may ask the requestor to clarify the request
if what information is requested is unclear to the governmental body); see also Open Records
Decision No. 663 at 5 (1999)(discussing requests for clarification), We have considered the
exceptions you claim and reviewed the submitted information.” We also have considered the
comments we received from the requestor. See Gov’t Code § 552.304 (any person may
submit written comments stating why information at issue in request for attorney general
decision should or should not be released).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. Section 551.104{c) of the
Government Code provides that “[t]he certified agenda or tape of a closed meeting is
available for public inspection and copying only under a court order issued under Subsection
(b)(3).” Id. § 551.104(c). Thus, such information cannot be released to a member of the
public in response to an open records request. See Open Records Decision No. 495 (1988).
You inform us that a portion of the requested information consists of agendas and recordings
of closed executive sessions of the district; therefore, this information must be withheld from
public disclosure under section 552,101 of the Government Code in conjunction with
section 551.104(c) of the Government Code.”

You claim that Exhibit 1 is excepted from disclosure under section 552,103 of the
Government Code, which provides in relevant part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

*We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 {19883, 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.

*As you acknowledge, the district is not required to submit a certified agenda or tape recording of a
closed meeting to this office for review. See Open Records Decision No. 495 at4 (1988) (attorney general lacks
authority to review certified agendas or tapes of executive sessions to determine whether a governmental body
may withhold such information from disclosure under statutory predecessor to section 552.101 of the
Government Code).
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(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents sufficient to establish the applicability of section 552.103 to the
information that it seeks to withhold. To meet this burden, the governmental body must
demonstrate: (1) that litigation was pending or reasonably anticipated on the date of its
receipt of the request for information and (2) that the information at issue is related to that
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex.
App.—Austin 1997, no pet.); Heard v. Housfon Post Co., 684 SW.2d 210 (Tex.
App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); see also Open Records Decision No. 551
at 4 (1990). Both elements of the test must be met in order for information to be excepted
from disclosure under section 552.103. Id

In demonstrating that litigation is reasonably anticipated, the governmental body must
furnish concrete evidence that litigation is realistically contemplated and is more than mere
conjecture. See Open Records Decision No. 518 at 5 (1989). Concrete evidence to support
a claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. See Open Records Decision No. 555 (1990); see also
Open Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated™).
Conversely, this office has determined that if an individual publicly threatens to bring suit
against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).
Whether litigation is reasonably anticipated must be determined on a case-by-case basis. See
Open Records Decision No. 452 at 4 (1986).

You inform this office that the district was created by order of the Texas Commission on
Environmental Quality (the “commission™) on November 20, 2006. On the same date, the
commission denied the requestor’s client’s request for a contested case hearing. You state
that on December 22, 2006 and February 16, 2007, the requestor’s client filed lawsuits in
state court against the commission, of which the district received courtesy copies, protesting
the creation of the district. Although you note that the district was not joined in these
lawsuits, you state that the district’s board authorized intervention in these lawsuits on
February 28, 2007. Based on these representations, we find that, prior to its receipt of the
instant request, the district reasonably anticipated litigation. We also find that the
information in Exhibit 1 is related to the anticipated litigation for purposes of
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section 552.103(a). Therefore, this information generally may be withheld under
section 552.103.#

We note, however, that once information has been obtained by all parties to the litigation
through discovery or otherwise, no section 552.103(a) interest exists with respect te that
information. Open Records Decision Nos. 349 (1982), 320 (1982). Further, the applicability
of section 552.103(a) ends once the litigation has been concluded or is no longer anticipated.
Attorney General Opinion MW-575 (1982); Open Records Decision No. 350 (1982).

Section 552.111 of the Government Code excepts from disclosure “an interagency or
intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” This exception encompasses the deliberative process privilege. See Open
Records Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice,
opinion, and recommendation in the decisional process and to encourage open and frank
discussion in the deliberative process. See Austin v. City of San Antonio, 630 S.W.2d 391,
394 (Tex. App.—San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990).

In Open Records Decision No. 615 (1993), this office re-examined the statutory predecessor
to section 552.111 in light of the decision in Texas Department of Public Safety v.
Gilbreath, 842 S.W.2d 408 (Tex. App—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See Open Records Decision No. 615 at 5. A governmental
body’s policymaking functions do not encompass routine internal administrative or personnel
matters, and disclosure of information about such matters will not inhibit free discussion of
policy issues among agency personnel. Id.; see also City of Garland v. Dallas Morning
News, 22 S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).

Further, section 552.111 can encompass communications between a governmental body and
a third party consultant. See Open Records Decision Nos. 631 at 2 (section 552,111
encompasses information created for governmental body by outside consultant acting at
governmental body’s request and performing task that is within governmental body’s
authority), 561 at 9 (1990) (section 552.111 encompasses communications with party with
which governmental body has privity of interest or common deliberative process), 462 at 14
(1987) (section 552.111 applies to memoranda prepared by governmental body’s
consultants). For section 552.111 to apply in such instances, the governmental body must
identify the third party and explain the nature of its relationship with the governmental body.
Section 552.111 is not applicable to a communication between the governmental body and

*As our ruling is dispositive, we need not address your remaining arguments for this information.
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a third party unless the governmental body establishes it has a privity of interest or common
deliberative process with the third party. See Open Records Decision No. 561 at 9.

In addition, section 552.111 does not protect facts and written observations of facts and
events that are severable from advice, opinions, and recommendations. See Open Records
DecisionNo. 615 at 5. Butif factual information is so inextricably intertwined with material
involving advice, opinion, or recommendation as to make severance of the factual data
impractical, the factual information also may be withheld under section 552.111. See Open
Records Decision No. 313 at 3 (1982).

We understand you to assert that the information you have highlighted in Exhibit 2 consists
of advice, opinions, and recommendations which pertain to the district’s policy making
processes. Based on your arguments and our review, we agree that the information you have
marked may be withheld pursuant to section 552.111 of the Government Code.

We now turn to your arguments for the information in Exhibit 3. Section 552.109 of the
Government Code protects “[p]rivate correspondence and communications of an elected
office holder relating to matters the disclosure of which would constitute an invasion of
privacy {.]” See Gov't Code § 552.109. In determining whether information is excepted
from disclosure by section 552.109, this office relies on the same common-law privacy test
applicable under section 552.101 of the Government Code. See Open Records Decision
Nos. 500 (1988), 241 (1980), 212 (1978); see also Open Records Decision No. 40 (1974)
(providing that statutory predecessor to section 552.109 may protect content of information,
but not fact of communication). This office has also concluded that section 552.109 protects
the privacy interest of the elected officials and not the interests of their correspondents. See
Open Records Decision Nos. 473 at 3 (1987), 332 at 2 (1982).

Common-law privacy protects information if (1) the information contains highly intimate or
embarrassing facts, the publication of which would be highly objectionable to a reasonable
person, and (2) the information is not of legitimate concern to the public. fndus. Found. v.
Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of information
considered intimate and emnbarrassing by the Texas Supreme Courtin Industrial Foundation
included information relating to sexual assault, pregnancy, mental or physical abuse in the
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide,
and injuries to sexual organs. 540 S.W.2d at 683. Upon review, we conclude that none of
the information at issue implicates the privacy rights of elected officials, and thus, no portion
of Exhibit 3 may be withheld under section 552.109 of the Government Code.

Next, we address vour claim under section 552.117 of the Government Code.
Section 552.117(a)(1) excepts from disclosure the current and former home addresses and
telephone numbers, and family member information of current or former officials or
employees of a governmental body who request that this information be kept confidential
under section 552.024 of the Government Code. Whether information 1s protected by
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section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No.530 at 5 (1989). If the official timely elected to keep her personal
information confidential, the district must withhold the information we have marked under
section 552.117(a)(1).

You also claim Exhibit 3 is excepted from disclosure pursuant to section 552.110 of the
Government Code. Section 552.110 protects the proprietary interests of private parties by
excepting from disclosure two types of information: (a) trade secrets obtained from a person
and privileged or confidential by statute or judicial decision; and (b) commercial or financial
information for which it is demonstrated based on specific factual evidence that disclosure
would cause substantial competitive harm to the person from whom the information was
obtained. Gov’t Code § 552.110(a), (b).

Section 552.110(a) protects trade secrets obtained from a person and privileged or
confidential by statute or judicial decision. Gov’t Code § 552.110(a). The Texas Supreme
Court has adopted the definition of trade secret from section 757 of the Restatement of Torts.
Hyde Corp. v. Huffines, 314 S, W.2d 763 (Tex.), cert. denied, 358 U.S. 898 (1958); see also
Open Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is:

any formula, pattern, device or compilation of information which is used in
one’s business, and which gives him an opportunity to obtain an advantage
over competitors who do not know or use it. It may be a formula for a
chemical compound, a process of manufacturing, treating or preserving
materials, a pattern for a machine or other device, or a list of customers. It
differs from other secret information in a business . . . in that it is not simply
information as to single or ephemeral events in the conduct of the business.
... A trade secret is a process or device for continuous use in the operation
of the business. . . . [It may] relate to the sale of goods or to other operations
in the business, such as a code for determining discounts, rebates or other
concessions in a price list or catalogue, or a list of specialized customers, or
a method of bookkeeping or other office management.

RESTATEMENT OF TORTS § 757 cmt. b (1939). There are six factors to be assessed in
determining whether information qualifies as a trade secret: ~

(1) the extent to which the information is known outside of [the company’s]
business;

(2) the extent to which it is known by employees and others involved in [the
company’s} business;

(3) the extent of measures taken by {the company] to guard the secrecy of the
information;
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{4) the value of the information to [the company] and to [its] competitors;

(5) the amount of effort or money expended by [the company] in developing
this information; and

(6) the ease or difficulty with which the information could be properly
acquired or duplicated by others.

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision No. 232
(1979). This office must accept a claim that information subject to the Act is excepted as a
trade secret if a prima facie case for exemption is made and no argument is submitted that
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we
cannot conclude that section 552.110(a) is applicable unless it has been shown that the
information meets the definition of a trade secret and the necessary factors have been
demonstrated to establish a trade secret claim. Open Records Decision No. 402 (1983).

Section 552.110(b) ofthe Government Code protects “[cJommercial or financial information
for which it is demonstrated based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the information was obtained{.]”
Gov't Code § 552.110(b). This exception to disclosure requires a specific factual or
evidentiary showing, not conclusory or generalized allegations, that substantial competitive
injury would likely result from release of the information at issue. Gov’t Code § 552.110(b);
see also National Parks & Conservation Ass’nv. Morton, 498 F.2d 765 (D.C. Cir. 1974);
Open Records Decision No. 661 (1999).

Upon review of your arguments and the submitted information, we find that you have not
made a prima facie claim that any portion of the information at issue qualifies as a trade
secret under section 532.110(a). See Open Records Decision No. 552 at 5-6 (1990); see also
RESTATEMENT OF TORTS § 757 cmt. b (1939). We therefore determine that no portion of
Exhibit 3 is excepted from disclosure under section 552.110(a). We also find that you have
failed to demonstrate that any portion of the information at issue constitutes commercial or
financial information, the release of which would cause the district substantial competitive
harm. Therefore, no portion of Exhibit 3 may be withheld under section 552.110(b).

You further raise section 552.131 of the Government Code. Section 552.131 relates to
economic development information and provides in part:

(a) Information is excepted from [required public disclosure] if the
information relates to economic development negotiations involving a
governmental body and a business prospect that the governmental body seeks
to have locate, stay, or expand in or near the territory of the governmental
body and the information relates to:
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(1) a trade secret of the business prospect; or

(2) commercial or financial information for which it is demonstrated
based on specific factual evidence that disclosure would cause
substantial competitive harm to the person from whom the
information was obtained.

(b) Unless and until an agreement is made with the business prospect,
information about a financial or other incentive being offered to the business
prospect by the governmental body or by another person is excepted from
[required public disclosure].

Gov’t Code § 552.131. Section 552.131(a) excepts from disclosure only “trade secret[s] of
[a] business prospect” and “commercial or financial information for which itis demonstrated
based on specific factual evidence that disclosure would cause substantial competitive harm
to the person from whom the information was obtained.” /d. This aspect of section 552.131
is co-extensive with section 552.110 of the Government Code. See id § 552.110(a)~(b).
Because you have not demonstrated that the information at issue qualifies as a trade secret
for purposes of section 552.110(a) of the Government Code, nor made the specific factual
or evidentiary showing required under section 552.110(b) that the release of the information
at issue would result in substantial competitive harm, we conclude that none of the
information at issue may be withheld pursuant to section 552.131(a). You claim that the
submitted information includes information concerning possible financial or other incentives
being offered to a business prospect. We find you have not sufficiently demonstrated how
the information at issue consists of a financial or other incentive for purposes 0of 552.131(b).
Therefore, we conclude that this information is not excepted from disclosure under
section 552.131(b).

In summary, the district may withhold Exhibit I under section 552.103 of the Government
Code and the information you have marked in Exhibit 2 under section 552.111 of the
Government Code. If the official timely elected to keep her personal information
confidential, the district must withhold the information we have marked under
section 552.117(a)(1) of the Government Code. The remaining submitted information must
be released to the requestor.

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov't Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
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filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general
have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Sufety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely,

Paige Savoie
Assistant Attorney General
Open Records Division

PS/ma
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Ref: ID# 280918
Ene.  Submitted documents

c: Mr. Patrick W. Lindner
Law Offices of Davidson & Troilo
7550 W IH-10, Suite 800
San Antonio, Texas 78229-5815
(w/o enclosures)



