
Ms. Margo Kaiser 
Staff Attoniey-Open Recorcls 
Texas Workforce Comnlission 
101 East 15'" Street 
Austin. Texas 78778-0001 

Dear Ms. Kaiser: 

You ask whether certain information is s~ibject to required public disclosure iinder the 
P~iblic Inforrnation Act (the "Act"), chapter 552 ofthe Government Cocle. Your request was 
assigiied ID 11281269. 

The Texas Workforce Cotliniission (the "comniission") received a request for all infol-mation 
I-elatiiig to a specified Equal Employment Oppoi-tunity Co~ninission ("EEOC") charge. You 
claiiii that the suhinitted information is excepted fi-om disclosure under scctions 552.101 
and 552.1 11 of the Governmeiit Code. We have consiciered the exceptions you claim aild 
reviewed the submitted representative sainplc of infoi-mation.' 

Iriiti;illy, the commission claims that the siibrnitted informatiori is subject to the fcderal 
Freedom of Information Act ("FOIA). Section 2000e-5(b) of title 42 o; the iJ1:itcd States 
Code states i n  relevaiit part the follotaring: 

Whenevei- a ciiarge is filed by or on behalf of' a persoti clairriing to bc 
ciggrieved.. . alleging that an employer.. . has engaged in an unlawf~~l  
eniployment practice, the [Equal Employment Opportunity Coinniissioii (the 
"EEOC")] sllall serve a riotice of the charge.. . on s~ich enrployci-. . . , aiid sii~tll 
in;lke ail iiivestigniion thercof .... Charges shall not bc inaile puhlic by ti-e 
[EEOC]." 

. . . 'iiiiinc that tile rcpi-cseniativc sample of records siihmittcii to liiis ofiicc is ti-iily rcpri.sci:iatii,c 
!if tiic icqiicstcii rccords as n wholc. Srr Opcii Records Llccision Nos. 490 (1988). 4')7 (1988). 'Tliis <q>c;~ 
ie:oi-(is lctlcr iloes iioi reach. and iiieichrc iiocs n o t  autiini-izc tiic wiiiiiioliliiig of. ;iiiy olliei- rcqiicstcd records 
lo t i .  cstcni that tliosc rccor(?s coin':iiii srihst:!nti:iiiy iIiSS(:rci!t types oi iii!or~~i;~tioii ttiaii tl:ni si:hiiiittcil t c  iiiis 
oiiicc. 
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42 U.S.C. $ 20002-5(b). The EEOC is autliorired by statute to utilize the services of state 
fair employment practices agencies to assist in meeting its statutory Inandate to enforce laws 
prohibitiirg discrimination. See id. 3 2000c-4(g)(1). The conimission informs us that it has 
a contract with the EEOC to investigate claiii~s of employment discriinination allcgatioiis. 
The comnrission asserts that under the ternis ofthis contract. "~iccess to clrarge and complaint 
files is govcrneii by FOIA, including the exccptioiis to disclos~~re f o ~ ~ i i d  in the FOIA." The 
coii1inissioi1 cl;iiins that becarlie theEEOC wo~iid withhold the submitted information under 
section 552(b)(5) of title 5 of tlle United States Code, the coinrnission sliould also \vitlihold 
tiiis inforniatioil on this basis. We note, lio\ve;~e~-, tl~at FOlA is appiicable to inforrnutioii 
hcld by an agency of tlie federal govcrnmeiit. See 5 U.S.C. $ 551(1). The inforinatiori at 
issue was created aird is maintailled by the commission, which is subject to tile state 1;tws of 
Texas. See Attoriiey General Opinion MW-95 (1979) (FOIA exceptions apply to federal 
agencies, not to state agencies): Open Records Decision Nos. 496 (1988); 124 (1976); see 
tiiso Opeii Records Decisioii No. 561 at 7 11. 3 (1990) (fecierdl authorities niay apply 
conficieiitiality pri~iciples found in FOIA differently fi-om way i n  which such principles are 
applied under Texas open ~.ecorcls law); 1)iivicl.soil I,. Georgicl, 622 F.2d 895. 897 (5th 
Cir. 1980) (state governlnents are not subject to FOIA). 

Furthermore, this office lias stateti in iiumerous opinions that information iii the possession 
ofa  goverirrnentil body of tire State of Texas is not coiifideiitial or excepteci from tlisclos~~re 
~rierely because the saiuc information is or would be confideiitial in the halids of a ietlcral 
agency. See, e.g.: Attorney General Opirrion M\\'-95 (1979) (neither FOIA tior feder;il 
Privacy Act o i  1974 applies to records beld by state or local govci-i~~iienial bodies i i ~  Tex;is); 
Open Recortls Decisioi~ No.124 (1976) (fact that info~.mation hcltl by federal agc~icy is 
excepted by FOIA does not iiecessarily nieaii that same iiribrmcltioii is excepted tiiider the 
Act \vl?en Ireld by 'l'exas govcnirrie~i(al hotly). You do riot cite to any feclcral law, IIOI- are UY 

aware of any siich law, that would pre-eiiipt the applicability of the Act and allow tlie EEOC 
to make FOIA applicable to iiiroriii;~tion created aiid innintaincd by a state ;igcncy. S(:r: 
Aitorncy Geiieral Opinioii JM-830 ( 1  987) (EEOC lacks authority to require a stale iige.ncy 
to ignore state statutes). '1-lliis, you have iiot slrowii lio;\~ the contract between the EEOC atid 
tile coininission makes FOIA applicable to tlie comiirission iii illis instance. flccor-di~rgiy, 
the comir~is.sion may iioi \+,iil~l~old tlie subiniited inJ'or~~i;ition piirsu;i~it to tile exceptioirs 
available u~rtier FOIA. 

Scciioil 552.10 1 of tlie Governnient Code excepts froiri disclosiirc "inforniation coilsidered 
to be coni'ideiitial by law. citlier constitiitional, sratiitory, or by judicial tlecisioi?." Gov't 
Code 5 552.101. This exception ciicornpasscs iiiforiii~ltion protcctirti by statutes. P1irsu;int 
lo scctioir 2 1.204 of the Lnhor Colc, the coiiiriiissioii may iiivcstigatc a coinplaint of 2111 

ii~ilawful cmploy~iieiit practice. Set, L,ab. C:otlc 2 1.204: .see iilso id. $ 5  2 1.001 (l~owcrs of 
C'oiiiniissioii on Fiuinnn Iiigiits urider 1,;lboi- Code cliaptcr 21 transfei-1-ed to comiriissiori's 
civil I-iglits division): 2 1.201. Sectioii 2 1.304 of tile Lnhor Code provicles tllat '.[a111 ofi'iecr 
or employee :>Itlie coniiiiissio~i iiiny not tiisclose to the piihlic iiifoi-riiatioii obtaiiictl hy tlic 
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You indicate that tile submitted information pertains to a complaint of unlawful employment 
practices investigated by the co~nmission under section 21.204 and on behalf of the EEOC. 
We therefore agree that the submitted information is confidential under section 2 1.304 of the 
Labor Code. However, we note that the requestor is aparty to the complaint. Section 2 1.305 
of the Labor Code concerns the release of coinmission records to a party of a complaint filed 
tinder section 21.201 and provides the following: 

(a) The cornmission sliall adopt rules ailov~ing a party to a complaint filed 
iiiider Section 2 1.201 reasonable access to cominission records relating to the 
complaint. 

(b) Uliless the complaint is resolved through a voluntary settlement or 
conciliation, on the written request of a party the executive director shall 
allow the party access to the co~nrnissioii records: 

(1) after the final action of tllc coinmission; or 

(2) if a civil action relating to the complaint is filed in federal court 
alleging a violation of fedelxi law. 

M. $ 21.305. In this case, the co~nmission has taken final action, therefore sectioii 2 1.305 
is applicable. At section 819.92 of title 40 of the Texas Administrative Code, the 
conlmissioil has adopted rules that govern access to its records by a party to a complaiiit. 
Section 8 19.92 provicles the following: 

(a) Pt~rs~iant to Texas 1,abor Code 6 21.304 and 5 21.305, [the commission] 
shall, 011 written request of aparty to aperlecteii complairit filed iii~dci. Texas 
I.,abor Code 3 21.201. allow tlie ptisty access to file [commission's'J rccorcls, 
iiiilcss the pel-J'ected coiri1>laint tins been resolved through a voluntary 
settleinent or conciliatinn agreement: 

( I )  following the final action of tlic [conimissior?]: or 

(2) i f  ;I party to the perfectetl compl:iiiit or the party's attorney 
certifies in writing that a civil ;ictio11 relatiiig to tlie pci-fccled 
coi~lpiai~?t is pendiiig iii federal cciilrt allcgiiig a \,iolatioi? of feder:il 
I aw 

i b )  Pursuant to thc ;iuthoi-ity gsaiitcti the jc/oiiiii?issioii i n  Tes;is Labor Cocic 
5 21.305, I-easonaiilc access shali not inci~idc access to the Sollowii~g: 

( I )  iiiforiiinlion exccptecl [soin I-equired tlisclos~ii-c u~idei- Texas 
Gcivci-liriicni Cotlc, chaptcr 5.52: or 

(2) iiivesiigator noies 
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32 Tex. Reg. 553-4 (2007) (to be codified as an amendment to 40 T.A.C. 8 8 19.92). The 
commission states that the "purpose of the rule amendment is to clarify in rule the 
[c]ommission's determination of what materials are available to the parties in a civil rights 
matter and what materials are beyond what would constitute reasonable access to the file." 
It!. at 553. A goveriimental body must have statutory authority to promulgate a rule. See 
Rriilrond Co?l?lnin vAKCO Oil, 876S.W.2d 473 (Tex. App.-Austin 1994, writ denied). A 
governmental body has no authority to adopt a rule that is inco~~sistent with existing state 
I .  Id . ;  see rllso Ecl,i.ei.vood Indep. Sciz. Dist. v. Meno, 917 S.W.2d 717, 750 ('rex. 1995); 
At~orney General Opinion GA-497 (2006) (in decidiiig whcthel. governmental body has 
exceeded its rule-making powers, determinative factor is whether provisions of I-ule are in 
har~noriy wit11 general objectives of statute at issue). 

As noted above, section 21.305 of the Labor Code requires the release of co~nrnission 
coniplaint records to a party to a complaint under certain circumstances. See Lab. Code 
3 21.305. In correspondence to our office, you contend that under section 8 19.92(h) of the 
rule, the Act's exceptions apply to withhold inforinatio~i in a corn~nission file even when 
requested by a party to the con~plaint. See 40 T.A.C. 3 819.92(b). Section 21.305 of the 
1,abor Code states that the coin~nission " shall allow the party access to the conimission's 
records." See L,ab. Code $ 2  1.305. The co~nmission's rule iii sui)section 8 l9.92(h) operntcs 
as a clenial of access to coinplai~it information providecl by subsection 819.92(a). See 40 
T.A.C. 3 819.92. Further. the rule conflicts with the ma~itlatctl p;irty access PI-ovided by 
scctioii 21.305 of the Labor Code. The coinmissioii submits no arguineiits or explr~natioii 
to resolve this conflict aiid subrnits no argtirnei~ls io supl)ort its coilclusion that 
section 21.305's grant of autllority to promulgate rules regarding rerisonable access permits 
the commissio~i to deny party access entirely. Bcing unable to resolve this conflict, we 
caiinot find that rule 819.92(b) operates in ha]-moiiy wit11 the general objectives of 
section 21.305 of the Labor Code. Thus, we inust inake our determination under- 
sectioii 21.305 of the Labor Code. See Iirlgeivooti, 917 S.W.2cl at 750. 

111 tiiis case, as we have previously noted, final agency action has been taken. You do riot 
inform iis that the coinplaint was resolved thi-oiigii ;I voluiitary settlcnie~ii or coiiciliation 
~grceiiicnt. 'I'hus, pui-suant lo sectioils 21.305 and 819.92(a); the requestor lias n right of 
access to tlie conrmission's records relaiing to tlie coiiiplai~~t. 

Turni~rg to your sectioii 552.1 1 1 claim, we note t l ~ ~ i t  ttris office iias ioiigheld that infoi-matioil 
t11~1t is specifically inatle p~iblic by si;itiite may i l i j i  i,c wittiheld iroiii [lie piiblic uiltlei- any of 
the exceptions to public disclosrirc under tiic Act. Sce p . ~ .  , Open Kccoi-(Is Decisioii Nos. 544 
11990). 378 (1983). 161 (1977). 146 (1976). Yoii colite~id, however, that the s~ibmitieci 
iriioriiiation isexccnted iiiiticrsectiorl552. 1 I 1 .  I11 s~ipport ofyoui-contention. you claim illat, 
i i i  iMiic,(< I>.  IZlxOC. 37 F. Supp.2d 1144 (E.D. Mo. 1999). a Sedei-al court I-ecognizctl asirnil~ir 
cxceptioii by finding ilia! "the EEOC coulti wiil~holtl a11 ii1vesiigator's mcil~oi-iindui~i as 
pixdecision;il under [FOlA] as part oi the deliberative process." In ilic Mrtcr ilecisioii. 
tio\ve\~er, tliere was no access provision a i~a logo~~s  to sirciioiis 2 1.305 atid 8 19.93i;i). 7'11e 
court diti not liavc to tlcciiic wiictlicr tile EEO(1 iii;iy \viihhold ilic tiociiinciit iiiitler 
sectioi? 552(b)(5) o f  title 5 of the ilnited States Cotlc tlzspite thc applicability of an access 
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provision. Wc therefore conclude that tlie present casc is distinguishable fi-om tile court's 
iiecision in Mace. 

Furthermore, in Open Records Decision No. 534 (1989); this office exarnir~ed whether the 
statutory predecessor to sectioii 2 1.304 of the Labor Cotlz protecied fi-om ciisclos~ii-e the 
Commission on Human Rig11Ls' investigative files into discrirnination charges filed with the 
EEOC. We stated that, \vhile the statutory predecessor to section 2 1.304 of the Labor Code 
iilaiie confidential all information collected or created by tile Commission on Hurnaii Rights 
during its investigatior~ of acoinplaiilt, "[tlhis docs not mean, llowever. that the commission 
is auihorized to v,,ithhold the infunnation from the parties subject to tile investigation." S m  
Open Records Decision No. 534 at 7 (1989). Tlierefcirc, we concluded tliat the release 
provision grants a special right of access to ;I party to a complaii1t. Thus, because access to 
the commission's records created under section 21.201 is governed by sectioiis 21.305 
allti 819.92(a), wc determine that the submitted information may not be withheld by tiie 
conimission under section 552.1 1 I .  

Sectioir 552.101 also e~~compasses 21.207(b) of the Labor Code, which provicles in part as 
follo\\~s: 

(b)  Wiihoiir the wi.it:er~ consent of the co~nplainalit atid respondciit, the 
cotnmission, its executive director, or its other officcrs oremployces may not 
disclose to the public inforniatioi, about the efforts iii a particular casc to 
resolve ail alleged discrii~~inatory practice by conference, conciliatioil, or 
persiiasion, regardless of whether thcre is ;I determination of rcasoiiable 
cause. 

Lahor Cocle 5 21.207(b). You indicate tliat tlie iiifor~iiation you have marked consists of 
inforiiiatioir rcgardir~g cfforts a: inetliation or co~iciliatio~i between the partics to [lie iiispiitc, 
;ind you iiifoi-m us :hat the comn~ission hc~s 11ot recci\~cd the wl-itten conseiit of both parties 
to rclcasc this information, Based oil your rcpresentations aiid our revie\\:. we tleleriiiiiie tllat 
tlic inhi-iiiation you have inasked concerniiig ci'So~-ts ;it incdiation oi- colici1i;itioii is 
coi:fiilciitial piirsmnt to sccrion 21.207(b) of tile 1-abor Code ant1 must he \vithhcld under 
section 552.10 1 of the Govcrniiie~it (':ode oil that basis. 

iii eit~r~ti-inry. you niust withhold the conciliation arid rl~etiiatioii ii~foimatioii yoti nlarkcd 
iiiicicr scctioir 552.101 of the Governnie~it Code ill coirjuiictioii with scctio~i 2.1 ,207 oS the 
l,:ihor Cocle. You milst releasc the reii!;~ilii~ig inbi-matioii to tlic recliiestoi-. 

'illis letter i-uli~ig is limited to the particu1a1- rccords at issite it1 this recluest and Iiiliiteti to tlic 
facts :IS prcsciited to us: tliercfore. this ruling iriust inot he relied upt)n :is a prcvioiis 
deter-ii~itiatioii rcgardiiig any other rccoi-tls or any othcr circiiir~stanccs. 

This rulit~g triggers im~~oriant deacilit~es I-cgarciiiig tile rights and rcspoiisihilitics of  tlic 
govei-nnieiit::i hotly aiicl i.i'tlic reqiicsic~-. For cxai~ipic, govci-rinieirtal bodies arc prohilited 
1'1-oiii askii~g the ;iitoi.iiey gciicral to i-eco:-siclcr this r~~liilg.  Gov't Code $ 552.101 (f). If :lie 
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governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit iii Travis County within 30 calendar days. Id .  $552.324(b). In order to get the full 
benefit of siich an appeal, the governmental body must file suit within 10 calendar days. 
Id.  Q 552.353(b)(3). (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governme~~tul body to enforce this ruling. 
Id. $ 552.321(a). 

If this riiling requires the governinental body to release all or part of the requcsteci 
informatio:~, tile governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this riiling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Covernmeiit Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the atiorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor rnay also file a complaint with the district or 
county attorney. lii. 5 552.3215(e). 

IS tiiis ruling requires or permits the governniental body to withilold all or some of tl-ie 
requested iiifor~nation, the requestor can appeal that decision by suing tile governmental 
body. Id.  $ 552.321(a); 7'excc.r Dep'f  of Prib. Sc(ic.t! I,. Giihrecltiz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the releasc of inSorni3tion triggers certaiii procediires for 
cosls and charges to the requestor. If recortis are released in coinpliance cvitll this ruling, he 
sure t1l;lt all cllarges for the iilforination are at or below tile legal amounts. Questions or 
complaints about over-charging must he directed to fIadassah Scl~loss at the Office of the 
Attorney General at (5 12) 455-2497. 

If the governmeiltal body, the requestor, or any otller person ii;is questions or coininenii 
about this rulirig, they may contact oui- office. Altliougli tlierc is iio statutol-y cleadline Sot- 
contactii~g us; the attorney general prefers to receive ally coinineiits within 10 calcndar clays 
of tile date of this ruling. 

Sincerely. 

Reg Iizlrgi-ove J - 

Assistant Attorney Generai 
Open Rscortis Division 
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Ref: ID# 28 1269 

Enc. Submitted documents 

c: Mr. Jeffrey K. Mosales 
262 Strawn 
Kyle, Texas 78640 
(W/O enclosures) 


