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June 15,2007 

Mr. Rod Ponton 
Attorney at Law 
P.O. Box 9760 
Alpine, Texas 79830 

Dear Mr. Ponton: 

You ask whether certain information is subject to required public disclosure under the 
P~iblic Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 283482. 

You inform us that the City of Alpine (the "city"), which you represent, received a request 
for the personnel file and a specified investigation pertaining to a named employee. You 
claim that the submitted information is excepted from disclosure under section 552.102 of 
the Government Code. We have considered the exception you claim and reviewed the 
submitted information.' 

Initially, we must address the city's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. Pursuant 
to section 552.301 (e), agovernmcntal body must submit to this office within fifteen business 
days of receiving an open records request copy of the written request for information. See 
Gov't Code 5 552.301(e)(l)(B). The city has not submitted a copy of the request for 
information; therefore, the city failed to comply with the procedural requirements mandated 
by section 552.301. 

' you  have redacted social security numhers pursuant to section552.147 of the Government Code. See 
Gov't Code # 552.147(h) (governmental body may redact social security number without necessity of 
rcqiiesting decision fro111 this office under the Act). 
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A governmental body's failure to comply with the procedural requirements of 
section 552.301 results in the legal presumption that the requested information is public and 
must be released unless the governmental body demonstrates a compelling reason to 
withhold the information from disclosure. See Gov't Code 5 552.302; Hancuck v. State Bd. 
oflns., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, no writ): Open Records Decision 
No. 319 (1982). The presumption that information is public under section 552.302 can 
generally be overcome by demonstrating that the information is confidential by law or third- 
party interests are at stake. See Open Records Decision Nos. 630 at 3 (19941, 325 at 2 
(1982). Section 552.102 can provide a compelling reason to overcome this presumption; 
therefore, we will address your arguments under this exception. 

We next note that you have redacted aTexas driver's license number and Federal Employer 
ID number from the submitted documents. You do not assert, nor does our review of our 
records indicate, that the city has been authorized to withhold any such information without 
seeking a ruling from this office. See Gov't Code 5 552.301(a); Open Records Decision 673 
(2000). Because we can discern the nature of the information that has been redacted, being 
deprived of this information does not inhibit our ability to make a ruling in this instance. 
Nevertheless, be advised that a failure to provide this office with requested information 
generally deprives us of the ability to determine whether information may be withheld and 
leaves this office with no alternative other than ordering that the redacted information be 
released. See Gov't Code $8 552.301(e)(l)(D) (governmental body must provide this office 
with copy of "specific information requested), 552.302. 

Section 552.102(a) of the Government Code excepts from required public disclosure 
"information in a personnel file, the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." This exception applies when the release of 
information would result in a violation of the common-law right to privacy. Nrlbert v. 
Hrtrte-Hanks Tex. Newspcrpers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.1. 
The common-law right to privacy is violated if the information ( 1 )  contains highly intimate 
or embarrassing facts about a person's private affairs such that its release would be highly 
objectionable to a reasonable person and (2) is of no legitimate concern to the public. Irzdc~s. 
Fu~rtzcl. v. Te.x, I ~ z ~ I I . ~ .  Acciderit Bd.; 540 S.W.2d 668 (Tex. 1976). The types of information 
considered intimate and embarrassing by theTexas Supreme Court in Irzdusrricil Fortndation 
included information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. This office has found that the following types of 
information are excepted from required public disclosure under common-law privacy: some 
kinds of medical information or information indicating disabilities or specific illnesses, see 
Open Records Decision Nos. 470 (1987) (illness from severe emotional and job-related 
stress), 455 (1987) (prescription drugs, illnesses, operations, and physical handicaps); 
personal financial information not relating to the financial transaction between an individual 
and a governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and 
identities of victims of sexual abuse, see Open Records Decision Nos. 41-0 (1986), 393 



Mr. Rod Ponton - Page 3 

(1983), 339 (1982). But this office has found that the public has a legitimate interest in 
information relating to employees of governmental bodies and their employment 
qualifications and job performance. See Open Records Decision Nos. 562 at 10 (1 990). 542 
at 5 (1990); see czlso Open Records Decision No. 423 at 2 (1984) (scope of public employee 
privacy is narrow). We have marked the information that is confidential under common-law 
privacy and that the city must withhold under section 552.102. But the remaining 
information is of legitimate public interest; therefore, the remaining information is not 
confidential under common-law privacy, and the city may not withhold i t  under 
section 552.102 on that ground. 

We note that some of the documents at issue are medical records, access to which is 
governed by the Medical Practice Act (the "MPA),  subtitle B of title 3 of the Occupations 
Code. Section 159.002 of the MPA provides in part the following: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by aphysician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code $ 159.002(b), (c). Medical records must be released upon the patient's signed, 
written consent, provided that the consent specifies ( I )  the inforrnatioli to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the information 
is to be released. Id. $§ 159.004, 159.005. Section 159.002(c) also requires that any 
subsequent release of niedical records be consistent with the purposes for which the 
governmental body obtained the records. Open Records Decision No. 565 at 7 (1990). 
Medical records may be released only as provided under the MPA. Open Records Decision 
No. 598 (1991). We have marked the portion of the submitted information [hat constitutes 
medical records and that may only be released in accordance with the MPA. 

We note that the submitted information contains an 1-9 form (Employment Eligibility 
Verification) and its attachments. Section 552.101 of the Government Code excepts from 
disclosure "information considered to be confidential by law, either constitutional, statutory, 
or by judicial decision."' This section encompasses information protected by other statutes. 
The release of 1-9 forms is governed by section 1324a of title 8 of the United States Code. 

 his office will raise section 552.101 on behalf of :I governmental body because the Act prescribes 
criini~ial penalties for the release of confidential inforrnaiion. See Gov'k Code $$  552.007, 552.352: Open 
Records Decision No. 325 at 2 (1982). 
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This section provides that an 1-9 form and "any information contained in or appended to such 
form, may not be used for purposes other than for enforcement of this chapter" and for 
enforcement of other federal statutes governing crime and criminal investigations. 
See 8 U.S.C. 5 1324a(b)(5); see also 8 C.F.R. 3 274a.2(b)(4). Release of the form in this 
instance would be "for purposes other than for enforcement" of the referenced federal 
statutes. Accordingly, we conclude that the 1-9 form and its attachments, which we have 
marked, are confidential and may only be released in compli~ince with the federal laws and 
regulations governing the employment verification system. 

We note that the submitted information includes a W-4 tax form. Section 61 03(a) of title 26 
of the United States Code provides that tax return information is confidential. See 26 U.S.C. 
$ 6103(a)(2), (b)(2)(A), (p)(8); see also Open Records Decision No. 600 (1992); Attorney 
General Op. MW-372 (1981). Accordingly, the city must withhold the W-4 tax form we 
have marked under section 552.101 of the Government Code in conjunction with 
section 6103(a). 

We note that section 552.1 17 of the Government Code may be applicable to some of the 
remaining information. Section 552.1 17(a)(l) excepts from disclosure the current and 
former home addresses and telephone numbers, social security numbers, and family member 
information of current or former officials or employees of a governmental body who request 
that this information be kept confidential tinder section 552.024 of the Government Code. 
Whether information is protected by section 552.1 17(a)(l) must be determined at the time 
the request for it is made. See Open Records Decision No. 530 at 5 (1989). Pursuant to 
section 552.1 17(a)(l), the city must withhold this personal information that pertains to a 
current or former employee of the city who elected, prior to the city's receipt of the request 
for information, to keep such information confidential. S~ich information may not be 
w~thheld for individuals who did not make a timely election. We have marked information 
that must be withheld if section 552.1 17 applies. 

Finally, we note that the remaining information contains an e-mail address. Section 552.137 
of the Government Code excepts from disclosure "an e-mail address of a member of the 
public that is provided for the purpose of corninunicating electronically with a governmental 
body" unless the member of the public consents to its release or the e-mail address is of a 
type specifically excluded by subsection (c). See Gov't Code 3 552.137(a)-(c). 
Section 552.137 does not apply to a government employee's work e-mail address because 
such an address is not that of the employee as a "member of the public," but is instead the 
address of the individual as a government employee. The e-mail address at issue does not 
appear to be of a type. specifically excluded by section 552.137(c), and you do not inform us 
that a member of the public h;is affirmatively consented to its release. Therefore. the city 
must withhold the e-mail address we have marked under section 552.137. 

To conclude, the city must withhold the information we have markedunder section 552.102 
of the Government Code in conjunction with common-law privacy, the 1-9 for-m and its 
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attachments marked under section 552.101 of the Government Code in conjunction with 
federal law, the W-4 tax form marked under section 552.101 in conjunction with 
section 6103(a) of title 26 of the United States Code, the information marked under 
section 552.1 17 of the Government Code if the employees at issue timely elected to withhold 
that information, and the e-mail address marked under section 552.137 of the Government 
Code. The marked medical records may only be released in accordance with the MPA. The 
city must release the remaining information, including the redacted Federal Employer ID 
number. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. S; 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 6 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. S 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotiine, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. S 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the govcrnme~ltal 
body. Id .  $ 552.321(a); Texas Dep't of P~th .  Snfeiy v. Gilbrentiz, 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information arc at or below the legal amounts. Q~~es t ions  or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Adistant Attorney General 
Open Records Division 

Ref: ID# 283482 

Enc. Submitted documents 

c: Ms. Linda Potter 
C/O Rod Pontou 
Attorney at Law 
P.O. Box 9760 
Alpine, Texas 79830 
(W/O enclosures) 


