
G R E G  A B B O T T  

Ms. Laura M. Jamoneau 
Walsh, Anderson, Brown, Schulze & Aldridge, P.C 
P.O. Box 2156 
Austin. Texas 78768 

Dear Ms. Jaiiioiieaii: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 281 569. 

The C ~ ~ e r o  Independent School District (the "district"). which you represent, received a 
rcq~iest for infor~iiatioii coiicerning n specified incident. You claiiii that the requested 
inibi-1n;ltion is exceptetl froin tiisclosure iiiidesscctioii 552.  I03 ofthe Go\~ei-i~~iie~it  Cocte. We 
l i a ~ e  co~~sidci-ed tlic cxccjxioii )OLI c/;iiiii ;itid rcvie~vcd tile snl-riiiitteti iiifosi~iatioii. 

Initially, we note that you have redacted portions of the suhlnitted inlhriiiatio~i. W e  

understand that the information at issue has been redacted pursuant to the Fninily Educatioi~al 
Rights and Privacy Act ("FERPA). 20 U.S.C. $ 1232(a). The United States Departrnent of 
Education Family Policy Compliance Office (the "DOE)  informed this office that FERPA 
does riot permit state and local ed~rcational authorities to disclose to this office. without 
parelitai consent. unreiiactcd. personally identifiable itiforination contained in  cducatioii 
recol-tis foi- tlic purpose of 011s i-ci,ieiv i i i  the opcii i-ecol-(Is rriliiig j~rocess ~ii?ilcr /lie Act.' 
Conseili~clitly. hiate anti loc;il ciliic;!iioiiiil autlioi-itics tl~al I-eceisc :I ~-ecliiest for eiIiic:ition 
I-ecoi-its ii-on, o iireiiibcroiilic piil>lic riiidcs tlic Act iiiiist not subi~iit ciliic~!tioii rccords to this 
office i t >  ur~i-cci;~cteti foi-ID. llial is, i n  a Soi-131 in iviiich "11essoii;rlly iclei-itifiable inSol-i?iatioii" 
is disclosed. See 34 C.F.K. 5 99.3 (defining "pel-sonally ictcntificrhlc information"). 

' A  copy i ~ i  this lciici- mriy bc f~ jund  on tihe Oilice of tile Aitoriizy Gci~cral's wchsite: 
hltp://www.iiap,siaic.tx.i~s/opi~iopcn/ogjesoui-ccs.shrmi. 
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Determinations under FERPA must be made by the educational authority in possession of 
the education records.' You have submitted education records that you have redacted 
pursuant to FERPA for our review. Because our office is prohibited frorn reviewing these 
education records to determine whether appropriate redactions under FERPA have been 
made, we will not address the applicability of FERPA to any of the submitted records. We 
will, however, address the applicability of the claimed exception to the submitted 
information. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Infor-miltion is excepted from [rec]uired public disclosure] if i t  is 
information relating to litigation of a civil 01- criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of thc state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involvin:r a governmental body 01- aii 
officer or employee ol' a goveriiniental body is excepted fi-om disclosure 
under Subsection (a) only ifthe Iiiigatio~r is pending orreasonably anticipated 
on the date that the requestor applies to the officer for ppi~blic information fol- 
access to or duplication of the information. 

Gov't Code 8 552.103(a), (c). The district has the burden of providing relevant facts and 
documents to sl~ow that the section 552.103(a) exception is applicable in :i particular 
situation. The test for meeting this burden is a showing that ( I )  litigation is pending or 
reasonably aniicipated on the date the governmental body received the request, and (2) the 
information at issue is related to that litigation. Ui~iv .  ofTer. Law Scil. I;. T ~ . Y .  Lejiiii Foccild., 
958 S.W.2d 479. 48 1 (Tex. App.-Austiii 1997. no pet.); Fleilr-ti 1). Ho~lsrori Post Co., 684 
S.W.2d 210, 212 (Tcx. App.-Hoiistoi~ (1st Dist.] 1984, writ ref'tl n.r.e.): Open Records 
Decision No. 55 1 at 4 (1990). The district must iiieet both prongs ofthis test for infool-mation 
to be excepted under section 552.103(a). 

To establish that litigatioii is reasonably anticipated. a governmental body must provide this 
office "concrete evidence showing that the c la i~r~  that litigation may ensue is ii?o~-e tliaii mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is rc:isonabiy 
anticipated must be determincii on a case-by-case basis. See id. Concrete eltidence to 
support a claim that litigation is reasonably anticipatecl miry include. for example, the 

'In the Iiiturc, ~i ' t i ie  disirict ilocs oliiaiii p;~rciitaI coirseiii t o  suhiiiit iinrcriactcd cducaiioii rccords arid 
tlic district seeks a iilling iioni tliis r,Sfice oil tlic prol?ei-redaction ol'tlii~sc education records i i ~  c~)iiipIiaiice wit11 
FERPA, wc will rule accordiogly. 
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governmental body's receipt o f a  letter containing a specific threat to sue the governmental 
body from an attorney for a potential opposing party. See Open Records Decision No. 555 
(1990); seeulso Open Records Decision No. 518 at 5 (1989) (litigation must be "realistically 
contemplated"). On the other hand. this office has determined that. if an individual publicly 
threatens to bring s~iit ag;iinst agovei-nmental body hut docs not act~rnlly take objective steps 
towartl filing suit. litigation is not reasonably anticipated. Sec Open Records Decision 
No. -331 (1982). Furthei-, tlie Sact that a potential oppvsing party has lhiretl LIII attoi-i~cy who 
iiiakes a req~~es t  for infornlation does not establisli that litigation is reasonably aii~icip;ltecl. 
See Open Records Decision No. 361 (1983). 

In this instance, you note that the request includes a clairn number and references a 
subrogation claim. However. you have failed to submit any additional arguments showing 
that any party, including the requestor, has taken objective steps toward filing litigation. As 
stated above, the public threat of suit. without objective steps toward filing suit. is not 
suf'ficicnt lo show that litigatioii is I-c~iori;lbly :inticip;itecl. Sci, ORD 33 1 .  T~ILIS.  tlie tlistrict 
has failed to demonstrate tlie applicability of section 552.103. Therefore. we concli~de that 
tlie district may not withhold the submitreti information ~~nclei- section 552,103 of the 
Government Code. As you clairn no other exceptions to disclosure. the submitted 
information rniist be released to the requestor. 

This ruling triggers important deadlines regarding tlie rights and responsibilities of the 
governmental body and of the requestor. For example. governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301 (0. If the 
governmental body wants to challenge this ruling, the governmental body rnust appeal by 
filin~siiit in Travis CounLy \+'ithiir 30calencl:1rdays. Iii. $ 552..3?4(b). In (31-iler to pet thc 11111 
benefit of sucli an appeal. the govern~iic~itnl hocly iiiust file suit \vitiii~? I0 calendai- clays. 
Id. $ 552.353(b)(3), (c). If tlie governtneiital body tioes iiot ;ipl?eal h i s  I-uling and the 
governinental hody does not comply \villi it. tllen both ~ l ic  I-ecltiestoi' and thc attoi.ney 
general have the right to file suit against the governrncntai body to enforce this ruling. 
Id. $ 552.32 I{;I). 

IS this 1.~1ling requires the governmental body to release all 01- part of the reiluested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that. upon receiving this tuling. tiie govcl-nmental hody 
u i i i l  citlicr I-eiense the public recortis promptly piirsuant to sectictn 552.221(a) of the 
G(1vcr1111ient Code or file ;I I ~ \ S S L I ~ I  cl~:~lici~ging this rtiliiig ~ L I ~ S L I L I I I ~  1 ~ )  scctio~i 552.324 oftlie 
Governinent Coiic. 11' tiie governmental hody fails to clo one o S  these ihiiigs. then the 
requestor st~ould report that failure to tire attoi-tiey general's Open Go\,ernnieiit Hotline, 
toll free, at (877) 673-6839. The recluestot- inay also file n coniplaini with the ciistrict oi- 
county attorney. Id. 5 552.3215(e). 

lf this r~iling requires or perinits thc governmental body to withhold all 01- sorne of thc 
 requested infol-~nation, the [requestor can appeal that decision by suing tile govcnimental 
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body. Id. $ 552.321(a); ?.e.xas Uep' t  q/'Plth. Sc;few I.. Gill~reiitlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
colnplaints about over-charging must be directed to Hadassai~ Scl~loss at the Office of the 
Attoi-ney General at (5 12) 475-2497. 

If the govcrnme~~tal body. tile reqiiehtor. or any olher ~?crsoii 11~1s iltiestiotis or corninents 
about this ruling. they inay cotitact oui- office. Altho~~gi? there is no stattitory deadline for 
contacting is, the attorney general prefers to receive any coinments within 10 calendar days 
of the date of this r~iling. 

Assistant Attol-ney Gcnerni 
Open Recoi-cis Division 

Ref: ID# 28 1569 

Enc. Suhniitted docuinents 

c: Mi.. Scott R L I ~ ~ L I C I ;  
The Travelers liitic~iinity Coiiip;tiiy or An1c:-icn 
P.O. Box 2954 
Milwaukee, Wiscotisin 53201 
(wlo enclosures) 


