
G R E G  A B B O T T  

June 20,2007 

Ms. Mary R. Ristrer 
Director - Litigation Division 
Texas Commission on Enviro~~mcntai Quality 
P.O. Box 13087 
Austin, Texas 7871 1-3087 

Dear Ms. Kisner: 

You ask wlietlier certain i11fot-matioil is subject to I-eqiiirecl pnbiic disclosiire under tile 
Public Iirforiiiation Act (the "Act"). clialiter 552 oftlie Go\'errrment Codc. Yo~lr reqttest I V ~ I S  

assigned ID#28 1289. 

TheTexas Corninission on Environmental Quality (the "commission") received arequesi for 
ten categovies of information pertaining to an evaluation conducted by the commission on 
CSA Limited, Inc. You state that the coinmission has released some of the responsive 
information to the requestor. You clai~ii that the subinitted iiiforrnatio~r is excepted froin 
disclosi~re untier sections 552.101, 552.102_ 552.103.552.107, 552.1 I I .  552.117. 552.137, 
and 552.147 of the Gover~i~rie~it Code. We 1iaL.e coiisidercd the exceptions you claiiii ;inel 
reviewed the s~~bniitied inforiiintio~i. 

Section 552. 10 1 of tire C;o\'c~-niiiel~t Code excepts froni ciisclosut-e "infor~iiation cotrsitie~-cd 
to be confidential by law, either co~~stiiuiional. statutory, or hy judicial decisioti." and 
encompasses the doctrine of corninon-la\%, privacy. Gov't Code 5 552.10 1 
Section 552.102(a) of'the Government Code excepts from public disclosure "infor~iiation i t 1  

a pelsonnel file_ the diselos~tre of which would coirstitute a clearly ~iiiwarranteci invasion of  
personal pl-ivacy[.In Id. 5 552.102. Section 552.102 is applicable to iiiformation that relates 
to pi~blic officials and employees. S w  Opeii Recorcls Dccisioti No. 37-7 at 2 ( i 9x2) (anything 
relating toemployee's eiirploynlcnl and its tet-111s co~ist i~~ttrs  iirfor~iiatioii releviitit t i t  person's 
e~nployiiie~it rclaiioiiship n ~ i i l  is pat-t of' eiuplo);w"s pi'rsoiiticl iilc). ' f l ic psi\ ;icy aiinlysis 
L I I I ~ C I -  sectioii 552.102(a) is tlir s;ilne as tlrc coiniiioii-ln\i priv;vc!. si;ltlilo~-d i111tic1- 
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section 552.10 I .  See Huhert v. Hnrte-Hc~rzks T a .  Ne~.t,spcipe~..s, IILC.. 652 S.W.2d 546.549-5 1 
(Tex. App.-Austin 1983. writ ref'cl ir.r.e.) (rlddl-essing statiitoi-y predecessor). We will 
therefore consider tlie applicability oicitiriir~on-law privacy under section 552. I0 I tosether 
with your claim regarding section 552,107. 

In Inihrsrrir~l Foruldr~tiniz 11  Tr.xris I~idi~,strinlAcci~Iei~i Uonlzi, 540 S.W.2d 668 (Tex. l976), 
the Texas Supreme Court held that information is protected by cornmon-law privacy i f  i t  
( I )  contains highly intimate or embarrassing facts, the publication of which woultl be highly 
objectionable to a I-easonable person, and (2) is not of a 1egitim:ite concern to the public. To 
demonstr;ite the applicability of con~mon-law privacy. botlr pr-ongs of this test iriust be 
satisfied. I~zcl~c.rtrici/ Fo~ir~cicitior~. 510 S.W.2i1 at 681-82. This oKficc has ioi~iiil that the 
following types ot'iirforii~:ition ni-e esce~~rctl  froin rcif~iireti piihlic tIisc1oii1-C: tiirticr coirriiio~l 
law ]?rivacv: soilre kinds 01' ~rreilica! inibrir~:ition or inforinaiion intlicatiirr iiisahilities or - 
specific illnesses. sre Open Records Ilccisiorl No. 155 ( I  9 8 7 ~  (,prcsci-iption tlriigs. illnesses, 
operations, ancl physical handicaps); anti personal financial inform;ltioi~ not rel~~ting to ;I 

~ ~ 

financial transaction between an individual and a governmental body, see Open Records 
Decision Nos. 600 (1992), 545 at 4 (1990) (attorney general has found kinds of financial 
ii~foormation not excepted from public disclosure by common law privacy to generally be 
those regarding receipt of governmental funds or debts o\\:ed to gover~rmental entities). 

However. a public employee's sa1;li.y iloes grot per-tain to the einployee's private ;tff:iirs. Srr 
I1zii1c.s. Foirlzcl.. -530 S.W.2d 31 685: .si.? ii/.so Open Rccili-cis l)ecisioil Nos. 123 ai 2 i Io8-i) 
(scope of public eirrployee pi-ivacy i h  iiiiri-ow. 342 at 3 ( 1982) (eel-tain i111'oi-i1iaiio11 itbout 
public employees. iircliidi~ig positioir. expci-icnce. tenni-e. s;i!ar). aiiti ctlucntionol level, !ias 
long been lreld disclosable). Furthermore; as a financial trairsaction between air iiidividual 
and a governmental body, the public has a legitimate interest in this type of information. See 
geizeruily Gov't Code 552.022(a)(2) (stating: arnong other things, that public eiirployee's 
salary is expressly public). We also note that common-law privacy does iiot protect 
informatioil about a public employee's alleged misconduct oir the job 01- co~nplaints made 
about a public employee's job performaiice. See Open Records Dccisioir Nos. 118 (1986), 
405 ( I W ) ,  230 ( I  979), 2 i 9  ( I 97x1. 

U1?0n review. i \ e  firit1 tlisi ilic h~ihii~ilieil iiifoi-iiriiiioii iiiics nor ctrifiliriitc I I I L I I I I : L ~ C  01. 

eirrbarrassing inlorniation o t  iro lcgitii~raic pi~hlic interest. -l'l~ercSol-e. iloiic oftlie siihiiiitted 
information is coirfideirtial under the doctrine of coinmoir-la\$; privacy, airti i t  inay not be 
withheld under section 552.101 or 552.102 on that basis. 

Section 552.103 of the Gouernment Code provides i n  part: 

(a) 111foi-mation is excepted fronr Irequireti public ilisclos~ii-el if i r  is 
inSo~-n~ation ~relaliiig lo 1itigalio1-i 01' ;I civil or criiiiii~al ii;lliisc to wllicli tiic 
state or ii politici~l s~~hclivisiit~i i b  or 111;ly IIC ;I lp~ii-i! or to \\'I~iclr ~ I I  of'l'i~,ci~ 01. 



Ms. Mary R. Risner- Page 3 

employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving n gavel-n~neiital body 01- an 
officer or employee of a governmental body is excepied Sroni disclositre 
~inderSuhsection (a) only ifthe litigation is pending or r-easonabiy anticipated 
on the date that the requestor applies to the officer for publ~c inforination for  
access to or duplication of the information. 

Gov't Code 8 552.103(a), (c). A governmental body has the biirden of providing relevant 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is ;I showing tliat ( I  ) liiig,.;ition is 
pending or I-easonabiy anticipated on the date the gavel-nmenial lbocly I-eceives tlie request for 
information, and (2) the information nt issue is related to that litigation. 771o1~z(rs 1). 

C o r - r y ,  7 1 S.W.3d 473, 487 (Tex. App.-Austi~? 2002, no pet.): Ulzii.. of7i,.u. Lciiv Sch. I). 

Teu. Legal Foui~ii., 958 S.W.2d 479. 481 (Tex. App.-Austin 1997, no pet.); ff(,crrcl 1:. 
Ho~tstorz Post C o . ,  684 S.W.2tl 210, 212 (Tex. App.-Houston [ ls t  Dist.] 1984, writ 
ref'cl n.1-.e.); Open Records Decision No. 55 I at 4 ( 1990). The governmental bocly must meet 
both prongs of this test for information to be excepted under section 552.103ja) of the 
Government Code. 

You inform us that the cornrnission arid the requestor are currently parties i n  :I contested case 
before the State Office of Administrative Hearings ("SOA1-I"). Scr Open Records Decision 
No. 588 ( 1991) (contested case tinder Adininistrative Procedure Act constitutes litigation for 
pul-poses of statutory predecessor to scctio~i 552.101). You state tliat the iss~ie i n  the pending 
litigation is an eiiforce~neiii action ~-es~rltiiig fl-om the co in~~~i s s io~ i ' s  eviil~ration OS CSA 
Limited, lnc. Based on our review of your arguments ant1 tile information at issue. \ye find 
that the commission has established that litigation was pending on the date tliat i t  received 
tlie present request for information. Furthermore, we find that the commission has 
demonstrated tliat tlie information at issiie iselates to the pending litigatioii. 'I'lius. you have 
de~nonstratetl the applicability of section 552.103 oStiieGoverniiient Cotle to the i n  iorinaiion 
at issue. Accordingly, the coininissioii iiiay withhold the inhi-mation ive Iiavc iilarked 
~ L I I - S U ; ~ ~  to section 5.52. 103.' 

U'e note., liowe\~e~-, that once iniol-iiiation has heen ohtaiiieii 11); all p;li-iies to ilic litigation 
tlirough cliscovcry 01- otlicr\vise. ~ i o  section 552. i03ja) iiiteresr csists ~\:itli ~sespect to tliat 
infoni~ation. Open Records Decisio~~ Nos. 149 (1982). 320 ( 1982). Furthei-. the apl>lic;lbility 

'As our ruling is dispositivc. we need not addi-css yi!ili. reinniniilg nipii~neills iiyaiiisi iliscii~susc c~l'tiiis 
i ~ i l ' i x ~ ~ ~ ~ i t i o l ~ .  
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of section 552.103(a) ends once the litigatio~i has been concluded. Attorney General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 

Section 552.1 l7(a)(l) excepts from disclosr~re the home adtiresses atid telephone nutiibers, 
social security nitmbers, and family member inforn~ation of current o r  Sorniel- officials or 
employees of a governmental body who request that this information he kept coiifidential 
~ ~ n d e r  section 552.024 of the Government Code. SecGov't Code 3 552.1 17(a)( I ) .  Hoi+;evel-, 
information subject to section 552.1 17(a)(l) may not be wititheld from ciisclosu~-e i f  the 
current or former employee rnade tlie request for confidentiality under section 552.024 after 
the I-equest for- iiifoi.rnation at issue was received hy the governmental hody. Whether ;I 

particular piece of information is public lnirst be deter~nined at tlie time the recluest for i t  is 
made. Ser Open Records Decision No. 530 at 5 (1989). In this insirnice. you stare, and 
provide document:ition sho\ving. illat tile einp1oycc.s at issne timely elected confidentiality 
under section 552.024. Accordingly, Llle coinmissioii must witl~iiolci the informrrtion we have 
marked tinder 552.117 of the Governiiient Code. 

Section 552.147 of the Government Code provides that the social security number of a living 
person is excepted from required pitblic disclosure under the Act. Tlie commission may 
withhold the social security number we have marked pursuant to section 552.147 o f  the 
Government Code. 

In summary. {lie commission inay withliold tlie information we have marked uticier 
sectioiis 552. I03 and 552.147 of the c;ovc~-riine~it Cocie. Tile coiiimission must ~vitlihold the 
information we have nial-ked uncler sectioi~ 552.1 17 ofthe Govertrii~ent Code. Tlie I-clnniniiig 
inibr~nation must be released to the requestor. 

This letter ruling is lirnitecl to the particular records at issue in this request and lilnitecl to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatioii I-egarding any other records or any other circumstaiiccs. 

,. I liis ruling triggel-s important tieadlines regnrtling the riglits 2nd respoiisihilities o S  tile 
gavel-niiient;tl botly LIIICI of ihe rcqi~csti,~~. Foi- exnii1pIc. govcl-i~~i~i.nr;~l hotlies arc pt~oliihiieil 
from asking the riitorncy gciicrcil ro rccoiisider tliis I-iiling. (;o\,'t Cotle $ 5.52.301( 1'). l i the 
yo\~eriimental hotly wants to clialleiige this I-ulirif;  [lie governliielilal bocly I I ~ L I S I  ~r1)peal hy 
filing stiit in TI-avis County within 30caIeritl;r1-ciays. I(/. 5 552.324(b). In ortier toget the lcrll 
benefit of siich an appcal, the governmental body iniist file sitit \vitllin 10 calctitlai- days. 
Id. 3 552.353(b)(3), (c). IT the gover~iinenlal body does not appcal this ritling aiid the 
govet-nmental body tioes not comply with it, then hotli the I-equcstor and the attorney 
general have the right to file suit agaicst the governmental body to enlbrcc this ruling. 
Id. 552.321(;1). 

If this rrrliiig r e t ~ i e s  t ie  g v r i ~ i i ~ t r ~ l  hotly to I-elil~isc all 1 I 01'  ilic rccj~icstecl 
iniol-iiiatioii. tlii ,  govet-iiii~e~itnl l?otl! is icsi?oiisiblc Sor i ; r k i i i ~  ilic next step. I:isiliI oil tlie 
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statute, the attorney general expects that, upon receiving this ruling, the govern~nental body 
will either release the public records promptly pursuarit to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body Fdils to do one of these things, then the 
I-eiluestor shoiild report that fc~ilure to the attol.ney general's Open Governnient Hotline, 
toll 1'1-ee. at (877) 673-6839. The rcclucstor m;iy also file a cninplaiiit \\.it11 tlic tiistrict or 
cOLll1ty illtOrl1Cy. I d .  9 552.32 I ~ ( c ) .  

If this ruling requires or permits the govern~nental body to withliold all or some o l  the 
requested info$-maiion, the vequestor can appeal that decision by suing the goveriirnental 
body. Id. 3 552.321(a); Texus Dep'r oj'Puh. Sclfeiy v. Gilhreatlz, 842 S.W.2cl 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please rernember that under the Act the release of information triggers certain procedures fbr 
costs and charges to the requestor. If records are relccised i n  coiupli~liice with this   ruling. be - 
sure that c i i i  cliai-scs Sol- the inSol-iiiation arc at or bclow {lie lesal ainounts. Questioiis or 
coniplciints aboiit over-charging iniisi be i1ircctei1 10 iFliidass;iil Scliloss ;1r tile Office u t  tlic 
Attorney General a1 (5 12) 475-2197. 

If the governmental body, the requestor, or any other person has questions or coni~nen~s  
about this ruling, they may contact our office. Although there is no statutory de:idline for 
contacting us, the attorney general prefers to receive any cornments within 10 calendar clays 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

C: Mr. Pcic!- M. Blute 
Attorney at Law 
7676 I-lill~nont, Suite 150 
Houston, Texas 77040 


