
G R E G  A B B O T T  

June 20, 2007 

Ms. Cary Grace 
Assistant City Attorney 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767 

Dear Ms. Grace: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 283866. 

The Austin Police Department (the "department") received a request for seven categories of 
information pertaining to a named police officer. You state that you will I-elease a portion 
of the submitted information to the I-ecluestor. Yori also state that iro information exists 
regarding "disciplinary actio~is taken against" the named officer. The Acl does not require 
agoverrrrnental body to release iiiformation that did notexist when a request forinfonnation 
was received or to prepare new information in response to a request. See EC(JII. 
Opportunities Dev. Corp. 1). Bustainclrzte, 562 S.W.2d 266; 267-68 (Tex. Civ. App. - San 
Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 (1992), 452 at 3 (19861, 
362 at 2 (1983). However, you claim that the remaining requested information is excepted 
from disclosure under section 552.101 of the Government Code. We have considered the 
exception you claim and reviewed the submitted representative sample of information.' 

Section 552.101 of tire Gove~-ninent Code excepts fi-om disclosure "infonnario~r considered 
to be confidential hy law. eithcr coiistituiionc~l, statutory, or hy judicial decisioir." Gov't 
Code 5 552.101. This section encompasses intor~nation protected by oilier statutes. such as 
section 143.089 of the Local Government Code. The City of Austin is a civil service city 
under chapter 143 of the Local Govermnent Code. Section 143.089 contemplates two 
different types of personnel files, apolice officer's civil service file that acity's civil service 

'We assume that the "representative saiiiple" of records submitted to tllis ofticc is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reacir. and therek~re does not authorize tlie wiiiil~oldiiig of, any oilier requested records 
to tlie extent thaL those records contain suhsiantially dil'l'crent tyjics i i f  iiit'<~i-inatio~i than tliat zuhinitted to this 
olticz. 
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director- is secluireii to inaintiiin. and ;ill intcsnal file tl~at tile police dep:irtiiiciit riiay inai~itain 
for its own use. Loc;il Gov't Code \' li3.OS9(a), (g). 

In cases in which ;i police department investigates a police officer's lniscoriduct and takes 
disciplinary actioii against an officer: it is required by section 143.089(a)(2) to place ali 
investigatory records relating to the investigation and discipliilary actiou, incl~iding 
backgro~~nd docuinents such as complaints, witness statements, and docutne~rts of like nature 
fl-oin iiidividuals who were not in a supervisory capacity, in tlie police oNicer3s civil service 
filemai~~taincti ~iiidc~~sectioti 113.089(a).' Ahhotrl'. Cifyc!fCorr)ic.s C/ri.isti, I09 S.W.3d 1 13. 
122 (Tex. App.-Ailstin 2003. no pcc.). Ali ili\~cstif;ilor-y tii~iterials in  o cssc I-esultitig i l l  

disciplinary actiolr al-c "SI-on1 [lie einployiiig dcpartnicnt" ivlicn thcy ai-e iiciil by or i i i  

possession of the department because of its investigation illto a police officer's inisconduct, 
and the department must forward their1 to the civil service cornmission for place~nent in the 
civil service persoiinel file. Id. Such records are subject to release under chapter 552 of the 
Government Code. Local Gov't Code 143.089(f); Open Records Uecis io~~ No. 562 at 6 
(1990). 

However, a docuiiient relating to apoiice officer's alleged ~uisco~lduct ir-iay not be placed in 
his civil service personnel file if there is insufficient evidence to sustain tire charge of 
misconduct. Local Gov't Code 5 Iii.O89(h). Infol-n~ation t!x~t reasoirably I-eiates toiipolice 
officer's employinent relationship with the police department and that is iiiaiiitaii~ed in a 
police department's internal file pursuant to section 143.089(g) is confidential and Inlist not 
be released. Ciry of Snrz Arztoizio v. Snrz Antorzio Express-iVe~os, 47 S.W.3d 556 (Tex. 
App.-San Antonio 2000, pet. denied); City oj'San Antorzio v. Tex. Attorrzey Genet-id, 85 1 
S.W.2d 946, 949 (Tex. App.-Austin 1993, writ denied).' 

You state that the submitted infor~nation is maintained in the police department's internal file 
pursuant to section 143.089(g). We therefore conclude that this iiiformation is confidential 
pursuant to section 143.089ig) of tlie Local Government Code arid rnilst be withheld under 
section 552.101 of the Govei-nrnerrt Code. 

This letter ruling is limited to the particular records at issue in this request and limited to tile 
facts as presented to us; therefore, this ruling must riot he relied upon as a previous 
deteriniliation regarding any other records or any other circumslances. 

This ruling triggers important deadlines regarding the rights arid responsibilities of the 
governmental body and of the requestor. For example, goverrlrnental bodies are prohibited 
froin asking the attorney general to reconsider this ruling. Gov't Code 8 552.301(f). If tlie 

'Clrapter 143 prescribei tile ibllowiiig types of disciplinary actions: rcnioval, suspension, demotioir, 
and uncompensated duty. See Local Gov'i Code $ 6  143.051-.055. A letter of' reprimand does not constitute 
discipline under clraptcr 143. 

'Section 113.089(g) requires a police department that receives a request for information maintained 
in a file under sectioil 143.089(g) to refer that person to the civil service director or the director's designee. 
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eoverninental body warits to challenge this ~.uling. tlie governmental body inust ;ippe;~l by - 
filing suit in Travis County within 30calelidar days. Id .  $ 552.324(b). 111 order to get the full 
benefit of' sucl~ an appeal, the gox~ei-ntnental body inust file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the go\~ernmental body does not appeal this riding and tlie 
govern~nental body does not comply with it, then both tlie requestor and the attorney 
general have the right to file suit against tlie goverii~iientnl hody to enforce this ruling. 
Id. $ 552.321(a). 

If this ruiitig requires the governinental hody to release ail or part of tlie requested 
information, the governinental body is responsible for taking the next step. Based oil the 
statute, the attorney general expects that. upon receiving this ruling, the goverlilneiital body 
will either release the public records promptly pursuant lo section 552.221Ca) of the 
Goverinnerit Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governineiital body fails to do one of these things, then the 
requestor should report that failure to the attorliey general's Open Government Hotline, 
toll f~.ee, at (877) 673-6839. The I-cquestor may also file a co~nplaint \with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or sotile of the 
requested information, the requestor can appeal that decision by suing the goveriiinental 
body. Id. $ 552.321(a); Terns D ~ J J ' ~  of Pub. Sr$ety v. Gilhreutlz, 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of infor~nation triggers certain procedures for 
costs and charges to the requestor. If irecords are released in coitipliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questiolis or 
complaints about over-chargiilg must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or coln~nents 
about this 1-uling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

J* 
Loan Ho~ia- urn y 
Assistant Attorney General 
Open Records Division 
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Enc. Submitted documents 

c: Mr. Edmond "Skip" Davis 
Major Edmond M. "Skip" Davis, Esq 
P.O. Box 201 123 
Austin, Texas 78720 
(W/O enciosures) 


