
ATTORKEY GENERAL O F  TEXAS 
- --- - 

G R E G  A B B O T T  

June 25,2007 

Ms. Patricia Fleming 
Assistant General Counsel 
Texas Department of Criminal Justice 
P.O. Box 4004 
Huntsville, Texas 77342-4004 

Dear Ms. Fleming: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Codc. Your request was 
assigned ID# 282584. 

The Texas Department of Criminal Justice (the "department") received a request for (1) 
information relating to certain disciplinary hearings involving two named individuals; (2) 
time sheets for four named individuals during a specified time interval; and (3) information 
relating to a complaint involving a named individual. You state that some of the requested 
information either has been or will be released. You have submitted information that the 
department seeks to withhold under sections 552.101 and 552.107 ofthe Government Code. 
We have considered the exceptions you claim and have reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. You raise section 552.101 in conjunction with common-Ian privacy. 
Common-law privacy protects information that is highly intimate or embarrassing, such that 
its release would be highly objectionable to a person of ordinary sensibilities, and of no 
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). In Morales v. Ellen, 840 S.W.2d 519 (Tex. App. - El 
Paso 1992, writ denied), the court applied common-law privacy to an investigation of alleged 
sexual harassment. The investigation files at issue in Ellen contained third-party witness 
statements, an affidavit in which the individual accused of the misconduct responded to the 
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allegations, and the conclusions of the board of inquiry that conducted the investigation. 
See 840 S.W.2d at 525. The court upheld the release of the affidavit of the person under 
investigation and the conclusions of the board of inquiry, stating that the disclosure of such 
documents sufficiently served the public's interest in the matter. Id. The court also held that 
"the public does not possess a legitimate interest in the identities of the individual witnesses, 
nor the details of their personal statements beyond what is contained in the documents that 
have been ordered released." Id. 

You contend that the public availability of most of the submitted information is governed by 
the decision in Ellen. Although the information in question involves allegedly inappropriate 
conduct of a sexual nature, we find that it is not related to an investigation of sexual 
harassment for the purposes of Ellen. Moreover, the information in question concerns 
employees of the department and their conduct in the workplace. As this office has often 
stated, the public generally has a legitimate interest in information relating to public 
employees and public employment. See, e.g., Open Records Decision Nos. 470 at 4 (1987) 
(job performance does not generally constitute public employee's private affairs), 444 at 3 
(1 986) (public has obvious interest in information concerning qualifications and performance 
of governmental employees), 405 at 2 (1983) (manner in which public employee's job was 
performed cannot be said to be of minimal public interest). We therefore concl~tde that none 
of the submitted information is protected by common-law privacy under Ellen, and the 
department may not withhold any of the information on that basis under section 552.101. 

We note that common-law privacy also encompasses certain types of personal financial 
information. This office has determined that financial information that relates only to an 
individual ordinarily satisfies the first element ofthe common-law privacy test, but the public 
has a legitimate interest in the essential facts about a financial transaction between an 
individual and a governmental body. See Open Records Decision Nos. 600 at 9-12 (1992) 
(identifying public and private portions of certain state personncl records), 545 at 4 (1990) 
(attorney general has found kinds of financial information not excepted from public 
disclosure by common-law privacy to generally be those regarding receipt of governmental 
funds or debts owed to governmental entities), 523 at 4 (1989) (noting distinction under 
common-law privacy between confidential background financial information f~~rnished to 
public body about individual and basic facts regarding particular financial transaction 
between individual and public body), 373 at 4 (1983) (determination of whether public's 
interest in obtaining personal financial information is sufficient to justify its disclosure must 
be made on case-by-case basis). We have markcd personal financial information that the 
department must withhold under section 552.101 in conj~inction ~ i t h  common-lawprivacy. 
Because the requestor has a special right of access to her own private information under 
section 552.023 ofthe Government Code, the department may not withhold the requestor's 
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personal financial information on privacy grounds under section 552.101 .' See Gov't Code 
5 552.023(a); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated 
when individual requests information concerning herself). 

We also note that section 552.1 17 of the Government Code is applicable to some of the 
submitted information? Section 552.1 17(a)(3) excepts from disclosure the home address and 
telephone number, social security number, and family member information of a current or 
former employee ofthe department or of the predecessor in function ofthe department or any 
division of the department, regardless of whether the current or former employee complies 
with section 552.1 175 of the Government Code.3 In Open Records Letter No. 2005-01 067 
(2005), we issued a previous determination that authorizes the department to withhold 
information under section 552.1 17(a)(3) without the necessity of requesting a decision from 
this office under the Act. See Gov't Code 5 552.301(a); Open Records Decision No. 673 
at 7-8 (2001). 

The department must withhold the home addresses and telephone number that we have 
marked under section 552.117(a)(3) and the previous determination issued in Open Records 
Letter No. 2005-01067. The social security numbers ofthe department's current and former 
employees other than the requestor must also be withheld on this basis. Because - ~ 

section 552.1 17 protects personal privacy, the department may not withiloid information that 
relates to the requestor on the basis of this exception."ov't Code 5 552.023(a); ORD 481 

'Should the department receive another request for these same records from a person who would not 
have a right of access to this requestor's private information, the department should resubmit these records and 
request another ruling. See Gov't Code $5 552.30!(a), 202 .  

'Unlike other exceptions to disclosure, this office will raise section 552.1 17 on behalf of a 
governmental body, as this exception is mandatoiyand may not be waived. SeeGov't Code $§ 552.007, ,352; 
Open Records Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). 

'We note that a post office box number is not a "home address" For the purposes of section 552.1 17. 
See Gov't Code S 552.1 17; Open Records Decision No. 622 at 4 (1994) (legislative history makes clear that 
purpose of Gov't Code 5 552.1 17 is to protect public employees from being harassed ni home) (citing House 
Committee on State Affairs. Bill Analysis, H.B. 1976, 69th Leg. (1985); Senate Committee on State Affairs, 
Bill Analysis, H.B. 1976, 69th Leg. (1985)) (emphasis added). 

'We note that section 552.147(b) of the Govemment Code authorizes a governmental body to redact 
a living person's social security number froin public release without the necessity ofrequesting a decision from 
this office under the Act. The requestor has a right, however, to her own social security number. Seegenerally 
Gov't Code 552.023(b) (governmental body may not deny access to person to \whom information relates, or 
that person's representative, solely on grounds that information is considered confidential by privacy principles). 
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Lastly, we address the department's claim under section 552.107 of the Govemment Code. 
Section 552.107(1) protects information that comes within the attorney-client privilege.' 
When asserting the attorney-client privilege, a governmental body has the burden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the information at issue. See Open Records DecisionNo. 676 at 6-7 (2002). First, 
a governmental body must demonstrate that the information constitutes or documents a 
eommunication. Id. at 7.  Second, the communication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client governmental body. 
See TEX.R. EVID. 503(b)(l). The privilege doesnot apply when an attorney orrepresentative 
is involved in some capacity other than that of providing or facilitating professional legal 
services to the client governmental body. See In re Tex. Farmers Ins. Exch., 990 
S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client privilege 
does not apply if attorney acting in capacity other than that of attorney). Governmental 
attorneys often act in capacities other than that of professional legal counsel, such as 
administrators, investigators, or managers. Thus, the mere fact that a eommunication 
involves an attorney for the govemment does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). 
Thus, a governmental body must inform this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attorney-client 
privilege applies only to a conjidential communication, id 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
fiirthcrance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the communication." Iff. 503(a)(5). Whether a 
communication meets this definition depends on the intent of the parties involved at the time 
the informatioil was communicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App. - Waco 1997, no writ). Moreover, because the client may elect to w-aive the privilege 
at any time, a governmental body must explain that the confidentiality of a communicalion 
has been maintained. Section 552.107(1) generally excepts an entire communication that is 
demonstrated to be protected by the attorney-client privilege unless otherwise waived by the 
governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein) 

You have marked the information that the department sccks to withhold on the basis of the 
attorney-client privilege. You contend that the marked information constitutes an attorney- 
client conmlunication that was made in connection with the rendition of professional legal 
services to the department. You also indicate that the communication in qucstion was 
intended to be and remains confidential. Based on your representations aud our review of 
the information at issue, we conclude that the department may withhold the information that 
you have marked under section 552.107(1). 

'You also raise sectioii 552.101 in conji~nction with theattorney-client privilege. We note that section 
552.10 1 docs not encompass discovery privileges. See Open Records Decision No. 676 at 1-3 (2002). 



Ms. Patricia Fleming - Page 5 

In summary: (I) the department must withhold the marked personal financial information 
under section 552.101 of the Government Code in conjunction with common-law privacy; 
(2) the department must withhold the marked home addresses and telephone number, as well 
as the social security numbers of its current and former employees other than the requestor, 
under section 552.117(a)(3) of the Government Code and Open Records Letter 
No. 2005-01067; and (3) the department may withhold the attorney-client communication 
that you have marked under section 552.107(1) of the Government Code. The rest of the 
submitted information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code S; 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. S; 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the rcquestor and the attorney 
general have the right to file suit against the gover~ur~ental body to enforce this ruling. 
Id. S; 552.321(a). 

If this ruling requires the goverunlental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government IIotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id S; 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. S; 552.321(a); Texas Dep'l of Pub. Safe@ >r Gilbrearh, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 



Ms. Patricia Fleming - Page 6 

complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc: Submitted documents 

c: Ms. Kimberly Peterson 
4014 Brawner Parkway 
Corpus Christi, Texas 7841 1 
( U ~ O  enclosures) 


