ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

June 25, 2007

Mr. Preston Stone

Sheets & Crosshield, P.C.

309 East Main Street

Round Rock, Texas 78664-5246

QR2007-08014
Dear Mr. Stone:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your reguest was
assigned ID# 282006,

The City of Hutto (the “city”), which you represent, received a request for the entire
personnel record of the requestor, a former city police officer. You assert that under
section 552.028 of the Government Code, the city is not required to comply with this request
for information. Inthe alternative, you claim that the requested information is excepted from
disclosure under section 552.103 of the Government Code. We have considered your
arguments and reviewed the submitted information.

Initially, we address your argument under section 552.028 of the Government Code. This
section provides:

(a) A governmental body 1s not required to accept or comply with a request
for information from:

(1) an individual who is imprisoned or confined in a correctional
facility; or

(2} an agent of that individual, other than that individual’s attorney

when the attorney is requesting information that is subject to
disclosure under this chapter.
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(b) This section does not prohibit a governmental body from disclosing to an
individual described by Subsection (a)}(1), or that individual’s agent,
information held by the governmental body pertaining to that individual.

Gov’t Code § 552.028. Thus, under section 552.028, a governmental body has discretion to
release requested public information to an incarcerated individual or to an incarcerated
individual’s agent. See Hickmanv. Moya, 976 S.W.2d 360 (Tex, App.—Waco,1998). Since
you state that the requestor was not incarcerated at the time you received the request, we find
that section 552.028 is not applicable in this instance. Therefore, we will address your
argument under section 552.103 of the Government Code.

We also note that some of the submitted information is subject to section 552.022 of the
Government Code. Section 552.022(a) provides in part:

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

{1) a completed report, audit, evaluation, or investigation made
of, for, or by a governmental body, except as provided by
Section 552.108{.]

Gov’t Code § 552.022(a)(1). Some of the submitted information, which we have marked,
consists of completed evaluations that are expressly public under section 552.022(a)(1)
unless excepted under section 552,108 of the Government Code or confidential under other
law. Section 552.108 is not claimed in this instance. Instead, the city asserts that this
information is excepted under section 552.103 of the Government Code. However, that
section is a discretionary exception to disclosure that protects a governmental body’s
interests and may be waived. See id § 552.007; Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (Gov't Code
§ 552.103 may be waived); Open Records Decision Nos. 665 at 2 n.5) (discretionary
exceptions generally). As such, section 552.103 is not other law that makes information
confidential for the purposes of section 552.022. Therefore, the city must release the
completed evaluations, which we have marked, pursuant to section 552.022 of the
Government Code.

We now address the city’s arguments under section 552.103 of the Government Code for the
remaining submitted information, Section 552.103 provides in relevant part as follows:

(2) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
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state or a political subdivision is or may be a party or to which an officer or
employee of the person's office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (c). A governmental body has the burden of providing relevant
facts and documents to show that the section 552.103(a) exception is applicable in a
particular situation. The test for meeting this burden is a showing that (1) litigation was
pending or reasonably anticipated on the date that the governmental body received the
request for information, and (2) the information at issue is related to that litigation. Univ. of
Tex. Law Sch. v, Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.—Austin 1997, no
pet.); Heard v. Houston Post Co., 684 SW.2d 210, 212 (Tex. App.—Houston [1st
Dist.} 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). A governmental
body must meet both prongs of this test for information to be excepted under
section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
ciaim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attorney for a potential opposing party. Open Records Decision No. 555 (1990); see Open
Records Decision No. 518 at 5 (1989) (litigation must be “realisticaily contemplated™).

You state that the submitted information relates to a pending criminal investigation and
prosecution. However, you have failed to demonstrate that the city is a party to any pending
or anticipated litigation. See Gov't Code § 552.103(a); Open Records Decision No. 575 at 2
(1990) (stating that predecessor to section 552.103 only applies when governmental body is
party to litigation). In such a situation, we require an affirmative representation from the
governmental body with the litigation interest that the governmental body wants the
information at issue withheld from disclosure under section 552.103 of the Government
Code. You have not provided this office with an affirmative representation from the
prosecuting entity that it wants the information at issue withheld from public disclosure.
Furthermore, you state that the criminal case had not been filed at the time the city received
the request. Accordingly, you may not withhold any of the submitted information under
section 552.103 of the Government Code.
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We note that some of the submitted information is excepted under section 552.101 of the
Government Code, which excepts from disclosure “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision,” and encompasses information
protected by other statutes.’! Gov't Code § 552.101. Section 552.101 encompasses
information protected by section 58.007 of the Family Code. Juvenile law enforcement
records relating to conduct that occurred on or after September 1, 1997 are confidential under
section 58.007. For purposes of section 58.007, “child” means a person who is ten years of
age or older and under seventeen years of age. See Fam. Code § 51.02(2). The relevant
language of section 58.007(c) reads as follows:

(c) Except as provided by Subsection (d), law enforcement records and files
concerning a child and information stored, by electronic means or otherwise,
concerning the child from which a record or file could be generated may not
be disclosed to the public and shall be:

(1) if maintained on paper or microfilm, kept separate from adult
files and records;

(2) if maintained electronically in the same computer system as
records or files relating to adults, be accessible under controls that are
separate and distinct from controls to access electronic data
concerning adults; and

(3) maintained on a local basis only and not sent to a central state or
federal depository, except as provided by Subchapter B.

Id. § 58.007(c). We have reviewed the submitted information and find that a portion
involves allegations of juvenile conduct in violation of penal statutes that occurred after
September 1, 1997. Thus, the information we have marked is subject to section 58.007.
Since none of the exceptions in section 58.007 appear to apply, the information we have
marked is confidential under section 58.007(c) of the Family Code and must be withbeld
pursuant to section 552.101 of the Government Code.

Section 552.101 also encompasses chapter 55 of the Code of Criminal Procedure.
Articles 55.01 through 55.05 of the Code of Criminal Procedure provide for the expunction
of criminal records in certain limited circumstances. Article 55.03 prescribes the effect of
an expunction order and provides:

When the order of expunction is final:

'"The Office ofthe Attorney General will raise mandatory exceptions on behalf of a governmental body,
but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987). :
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(1) the release, maintenance, dissemination, or use of the expunged
records and files for any purpose is prohibited;

(2) except as provided in Subdivision (3) of this article, the person
arrested may deny the oceurrence of the arrest and the existence of the
expunction order; and

(3) the person arrested or any other person, when questioned under
oath in a criminal proceeding about an arrest for which the records
have been expunged, may state only that the matter in question has
been expunged.

Crim. Proc. Code art. 55.03. Article 55.04 imposes sanctions for violations of an expunction
order and provides in relevant part:

Sec. 1. A person who acquires knowledge of an arrest while an officer or
employee of the state or of any agency or other entity of the state . . . and who
knows of an order expunging the records and files relating to that arrest
commits an offense if he knowingly releases, disseminates, or otherwise uses
the records or files.

Id. art. 35.04, § 1. This office has previously determined that the expunction statute prevails
over the Act. See Open Records Decision No. 457 at 2 (1987) (governmental body
prohibited from releasing or disseminating arrest records subject to expunction order, as
“those records are not subject to public disclosure under the [Act]”). You do not inform us,
however, and the information that you have provided to us does not itself reveal, whether or
when the submitted petition for expunction was granted. Nevertheless, to the extent that an
order for the expunction for the information we have marked has been granted, article 55.03
of the Code of Criminal Procedure prohibits the city from releasing this information to the
requestor. To the extent that the information we have marked is not subject to such an
expunction order, it must be released to the requestor.

Next, criminal history record information (“CHRI”) generated by the National Crime
Information Center or the Texas Crime Information Center is confidential under federal and
state law. Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI
that states obtain from the federal government or other states. Open Records Decision
No. 565 (1990). The federal regulations allow each state to follow its individual law with
respect to CHRI it generates. [d  Section 411.083 of the Government Code deems
confidential CHRI that the Department of Public Safety (“DPS”) maintains, except that the
DPS may disseminate this information as provided in chapter 411, subchapter F of the
Government Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
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Id § 411.089(b)(1). Other entities specified in chapter 411 of the Government Code are
entitled to obtain CHRI from DPS or another criminal justice agency; however, those entities
may not release CHRI except as provided by chapter 411. See generally id
§§ 411.090 - .127. Thus, any CHRI generated by the federal government or another state
may not be made available to the requestor except in accordance with federal regulations.
See Open Records Decision No. 565 (1990). Furthermore, any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 ofthe Government
Code in conjunction with Government Code chapter 411, subchapter F. See Gov’t Code
§ 411.082(2)(B) (term CHRI does not include driving record information). We have marked
the CHRI the city must withhold under section 552.101 in conjunction with federal law and
chapter 411 of the Government Code.?

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2) the
information is not of legitimate concern to the public. /ndus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law
privacy, both prongs of this test must be satisfied. /d. at 681-82. A compilation of an
individual’s criminal history is highly embarrassing information, the publication of which
would be highly objectionable to a reasonable person. Cf U.S. Dep 't of Justice v. Reporters
Comm. for Freedom ofthe Press, 489 U.8. 749, 764 (1989) (when considering prong
regarding individual’s privacy interest, court recognized distinction between public records
found in courthouse files and local police stations and compiled summary of information and
noted that individual has significant privacy interest in compilation of one’s criminal
history). Furthermore, we find that a compilation of a private citizen’s criminal history is
generally not of legitimate concern to the public. We have marked the information that is
protected by common-law privacy and must be withheld under section 552.101 on this basis.

We note that the remaining submitted information contains addresses and telephone numbers
that may be protected under section 552.117 of the Government Code. Section 552.117(a)(1)
excepts from disclosure the home addresses and telephone numbers, social security numbers,
and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under
section 552.024 of the Government Code. See Gov’t Code § 552.117(a)(1). However,
information subject to section 552.117(a)(1) may not be withheld from disclosure if the
current or former employee made the request for confidentiality under section 552.024 after
the request for information at issue was received by the governmental body. Whether a
particular piece of information is public must be determined at the time the request for it is
made. See Open Records Decision No. 530 at 5 (1989). In this case, you do not inform us
nor provide documentation showing that the employee whose information is at issue timely

*We note that the requestor can obtain his own CHRI from DPS. Gov’t Code & 411.083(b)(3).
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elected confidentiality under section 552.024. Thus, if the employee at issue timely elected
to keep his personal information confidential, you must withhold this information, which we
have marked, under section 552.117(a)(1) of the Government Code. The city may not
withhold this information under section 552.117(a)(1) if the employee at issue did not make
a timely election.

We note that a portion of the remaining information relates to peace officers who are not
employed by the city. Section 552.1175 of the Government Code provides in part:

{a) This section applies only to:

(1) peace officers as defined by Article 2.12, Code of Criminal
Procedure[.]

(b) Information that relates to the home address, home telephone number, or
social security number of an individual to whom this section applies, or that
reveals whether the individual has family members is confidential and may
not be disclosed to the public under this chapter if the individual to whom the
information relates:

{1) chooses to restrict public access to the information; and

(2) notifies the governmental body of the individual’s choice on a
form provided by the governmental body, accompanied by evidence
of the individual’s status.

Gov’t Code § 552.1175(a)1), (b). Thus, to the extent the home addresses and telephone
numbers we have marked relate to peace officers who elect to restrict access to the
information in accordance with section 552.1175(b), they must be withheld from disclosure
pursuant to section 552.1175 of the Government Code.

Section 552.130 of the Government Code excepts from disclosure information that “relates
to . . . a motor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] a motor vehicle title or registration issued by an agency of this state.” Gov’t Code
§ 552.130. In accordance with section 552.130 of the Government Code, the city must
withhold the Texas motor vehicle record information we have marked. See Gov’t Code
§ 552.130.

We next note that the remaining submitted information contains e-mail addresses that are
excepted from disclosure under section 552.137 of the Government Code. Section 552.137
excepts from disclosure “an e-mail address of a member of the public that is provided for the
purpose of communicating electronically with a governmental body” unless the member of
the public consents to its release or the e-mail address is of a type specifically excluded by
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subsection (¢). See Gov’t Code § 552.137(a)-(c). The marked e-mail addresses are not of
the type specifically excluded by section 552.137(c). Therefore, in accordance with
section 552.137, the city must withhold the e-mail addresses we have marked unless the city
receives consent to release them.

Finally, we note that the remaining information contains information that is subject to
section 552.140 of the Government Code, which provides in relevant part:

(a) This section applies only to a military veteran’s Department of Defense
Form DD-214 or other military discharge record that is first recorded with or
that otherwise first comes into the possession of a governmental body on or
after September 1, 2003.

Id. § 552.140(a). Section 552.140 provides that a military veteran’s DD-214 form or other
military discharge record that is first recorded with or that otherwise first comes into the
possession of a governmental body on or after September 1, 2003 is confidential for a period
of seventy-five years and may only be disclosed in accordance with section 552.140 or in
accordance with a court order. See id. § 552.140(a), (b). Upon review, we find that the city
first came into possession of the submitted DD-214 form on or after September 1, 2003.
Thus, we conclude that section 552.140 of the Government Code is applicable to the
submitted DD-214 form.

However, we note that section 552.140(c) provides that the veteran who is the subject of the
discharge documents may obtain a copy of the documents upon presentation of proper
identification. See id. § 552.140(c). Therefore, the city must release the submitted DD-214
form to the requestor upon presentation of proper identification. Otherwise, the city must
withhold the submitted DD-214 form pursuant to section 552.140 of the Government Code.

In summary, the city must release the completed evaluations we have marked pursuant to
section 552.022 of the Government Code, The city must withhold the following under
section 552.101 of the Government Code: 1) the report we have marked in conjunction with
section 58.007 of the Family Code; 2) the information we have marked in conjunction with
article 55.03 of the Code of Criminal Procedure, to the extent that an order for the expunction
for this information has been granted; 3) the CHRI we have marked in conjunction with
chapter 411 of the Government Code; 4) the information we have marked in conjunction
with common-law privacy. The city must withhold the information we have marked under
section 552.117 if the employee at issue timely elected confidentiality and the information
we have marked under section 552.1175, if the peace officers at issue elect confidentiality.
The city must also withhold the information we have marked pursuant to sections 552.130
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and 552.137° The city may only release the submitted DD-214 form pursuant to
section 552.140 of the Government Code. The remaining information must be released to
the requestor.*

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id § 552.3215(c).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

*We note that the submitted information contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decisien from this office under the Act.

We note, however, that the documents being released contain information that is confidential with
respect to the general public. See Gov't Code § 552.023. Thus, in the event the city recelves another request
for this informatien from someone other than this requestor or his authorized representative, the city must ask
this office for a decision whether the information is subject to public disclosure,
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Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attormmey General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days
of the date of this ruling.

Sincerely, '

Am¥yLS. Shipp

Assistant Attorney General
Open Records Division
ALS/ma

Ref: ID# 282006

Enc. Submitted documents

c: Mr. George Wesley Helms
1903 Breaux Lane
Round Rock, Texas 78664
(w/o enclosures)



