
ATTORNEY GENERAL O F  TEXAS 
G R E G  A B B O T T  

June 28, 2007 

Ms. Julie Joe 
Assistant County Attorney 
Travis County 
P.O. Box 1748 
Austin, Texas 78767 

Dear Ms. Joe: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 282498. 

The Travis County Sheriffs Office (the "sheriff') received a request for an internal affairs 
investigation related to the requestor, as well as staff rosters and e-mail records within 
specified time frames.' You claim that therequested information is excepted from disclosure 
under sections 552.101, 552,107, 552.105,552.117,552.130,552.136, and 552.137 ofthe 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample of informati~n.~ 

'This office has issued a previous determination allo\viiig all governmental bodlcs to redact 
certain personal information of peace officers under section 552.117(a)(2) of the 

'We note that the requestor subsequently clariiied his request. See Gov't Codc 
5 552.222(b)(governmental body nay ask requestor to clarify requcst). 

'We assume that the "representative sample" ofrecords submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Kos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize tlie withholding of. any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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governmental body may withhold home ;.ddress, home telephone number, personal cellular 
phone number, personal pager number, social security number and information that reveals 
whether individual has family members, of any individual who meets definition of "peace 
officer" set forth in article 2.12 of Texas Code of Criminal Procedure without necessity of 
requesting attorney general decision as to whether exception under section 552.1 17(a)(2) 
applies). Accordingly, the sheriff may withhold information subject to 
section 552.117(a)(2) without seeking a decision from this office. We agree the information 
you marked is excepted under section 552.1 17(a)(2). We note that the requestor, a former 
peace officer, has a right of access to his own section 552.117(a)(2) information pursuant to 
section 552.023. Gov't Code § 552.023 (person or person's authorized representative has 
special right of access to information relating to person and protected from public disclosure 
by laws intended to protect that person's privacy interests). See also Open Records 
Decision No. 481 at 4 (1987) (privacy theories not implicated when person asks 
governmental body for information concerning the person himselfor herself). Accordingly, 
the requestor's section 552.117(a)(2) information must be released. 

Section 552.101 excepts from public disclosure "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code 5 552.101. 
Section 552.101 encompasses the Family Medical Leave Act (the "FMLA"), section 2654 
of title 29 of the United States Code. Section 825.500 of chapter V of title 29 of the Code 
of Federal Regulations identifies the record-keeping requirements for employers that are 
subject to the FMLA. Subsectiovi (g) of section 825.500 states that 

[rlecords and documents relating to med~cal certifications, recertifications or 
medical histories of eniployees or employees' family members, created for 
purposes of FMLA, shall be maintained as confidential medical records in 
separate filesirecords from tile usual personnel files, and if ADA is also 
applicable, such records shall be maintained in confonnance with ADA 
confidentiality requirements[], except that: 

(1) Supervisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations; 

(2) First aid and safety personnel may be informed (when 
appropriate) if the employee's physical or medical condition might 
require emergency treatment; and 

(3) Government officials investigating compliance with FMLA (or 
other pertinent law) shail be provided relevant information upon 
request. 

29 C.F.R. $ 825.500(g). We note that one of the subn~~tted documents rs cotifident~al under 
sectlon 825.500 of tltle 29 of the Code of Federal Regulations. Further, we find that none of 
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the release provisions ofthe FMLA apply to this infonation. The sheriff must withhold the 
information we ha\re markedunder section 552.101 of the Government Code in conjunction 
with the FMLA. 

Medical records are confidential under tlie Medical Practice Act (the "MPA"), subtitle B of 
title 3 of the Occupations Code. See Occ. Code 5 151.001. Section 159.002 of the MPA 
provides in part: 

(b) A record of the identity, diag~~osis,  evaluation, or treatment of a patient 
by aphysician that is created or maintained by aphysician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infornlation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 wlio is acting on the patient's behalf, may not disclose the 
information except to the extent tliat disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. 5 159.002(b)-(c). This office has determined that in governing access to a specific subset 
of information, the MPA prevails over the more general provisions of the Act. See Open 
Records Decision No. 598 (1991). Medical records nlust be released on the patient's signed, 
written consent, provided that the consent specifies (I)  the infomiation to be covered by the 
release, (2) reasons or purposes for the release, and (3) the person to whom the information 
is to be released. See Occ. Code 5s 159.003, ,005. Any sribsequent release of medical 
records must be consistent with the purposes for which the governmental body obtained the 
records. See id. 5 159.002(c); Open Records Decision No. 565 at 7 (1990). We have marked 
the medical records that are confidential under the MPA. As the individual who is the 
subject of some of the records, the requestor may have a right of access to that information 
under the MPA. In any event, the marked medical records may only be released in 
accordance with the NLPA. See Open Records Decision No. 598 (1991). 

The s~ibmitted information also includes chiropractic records, the public disclosiire ofwhich 
is governed by chapter 201 of the Occ~ipations Code. Section 201.402 of the Occupations 
Code provides in part: 

(h) Records of the identity, diagnosis, evaluation, or treatnleiit of a patient 
by a chiropractor tliat arc created or maintained by a chiropractor are 
confidential and privileged and may not be disclosed except as provided by 
this siibchapter. 

(c) A person \\rho receives inforniation fro111 tlie confidential 
conimunications or records, exclilding a person listed in Section 201.404(a) 
who is acting on the patient's hehalf, may not disclose the information except 
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to the extent that disclosure is consistent with the authorized purposes f o ~  
which the information was first obtained. 

Occ. Code 5 201.40?(b)-(c). Chapter 201 also includes exceptions to confidentiality and 
consent provisions. See id. $5 201.403,.404,.405. Consent for release of chiropractic 
records must specify: ( I )  the information records covered by the release; (2) the reason or 
plirpose for the release; and (3) the person to whom the infonnation is to be released. See 
id. 5 201.405(c). As the individual who is the subject of these records, the requestor may 
have a right of' access to that infonnation under these provisions. In any event, the 
chiropractic records that we have marked may only be released in accordance with 
chapter 201 of the Occupations Code. 

Criminal history record information ("CHRI") obtained from the National Crime Information 
Center or the Texas Crime Information Center is confidential under federal and state law. 
CHR1 means "infornlation collected a b o ~ ~ t  aperson by a criminal justice agency that consists 
of identifiable descriptions and notations of arrests, detentions, indictments, informations, 
and other formal criminal charges and their dispositions." Gov't Code 3 41 1.082(2). 
Federal law governs the dissemination of CHRI obtained from the National Crime 
Information Center network. Federal regulations prohibit the release to the general public 
of CHRI maintained in state and local CHRI systems. See 28 C.F.R. 5 20.21(c)(l) ("Use of 
criminal history record information dissenlinated to noncriminal justice agencies shall be 
limited to the purpose for which it was given") and (c)(2) ("No agency or iildividual shall 
confirm the existence or nonexistence of criminal history record information to any person 
or agency that would not be eligible to receive the information itself'). The federal 
regulations allow each state to follow its own individual law with respect to CHRI that it 
generates. See Open Records Decision No. 565 at 10-12 (1990); seegenerally Gov't Code 
ch. 41 1 subch. F. Sections 41 1.083(b)(l) and 41 1.089(a) ofthe Government Code authorize 
a criminal justici: agency to obtain CHRI; however, a criminal justice agency may not release 
CHRI except to another criminal justice agency for a criminal justice purpose. See Gov't 
Code S 41 1.089(b). We agree that the some of the sirbmitted information, which we have 
marked, constitutes CHRI that the sheriff must withllold under section 552.101 of the 
Government Code in conjunction with section 41 1.083. Flowever, no pan of the remaining 
information at issue may be withheld on this basis. We note that the Department of Public 
Safety has the authority to release an individual's own CHRI to that individual. Id. 
5 41 1.083(h)(3). 

We note that the submitted information contains the requestor's L-2 (Declaration of Medical 
Condition) forill which is excepted from disclosure pursuant to section 552.101 in 
conjunction with section 1701.306 of the Occupations Code. Section 1701.306 provides as 
follows: 

(a) The [Texas Commission on Law Enforcement Officer Standards and 
Education] may not issue a license to a person as an officer or county jailer 
unless the person is examined by: 
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(2) a licensed physician who declares in writing that the person does 
not show any trace of d r ~ g  depende~lcy or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician[.] The agency shall 
prepare a report of [the] declaration required by Subsection (a) and shall 
maintain a copy of the report on file in a format readily accessible to the 
comn~issioii. A declaration is not public information. 

Occ. Code 5 1701.306(a)(2), (b). This declaration is confidential under section 1701.306 
and must be withheld under section 552.101 of the Government Code. 

Section 552.101 also encompasses the doctrine of comrnon law privacy. Common law 
privacy protects information that (1) contailis highly intimate or embarrassing facts, the 
publication of which would be highly objectionable to a reasonable person, and (2) is not of 
legitimate concern to the public. Ir2dus. Foirtzd. v. Te,x. Irzdtls. Accident Bd., 540 
S.LV.2d 668, 685 (Tex. 1976). The type of information considered intimate and 
embarrassing bv the Texas Supreme Court ill I~zdtistrinl Founn'ation included information - .  
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment ofmental disorders, attempted suicide, and injuries to sexual 
organs. jd: at 683. This office has found that the foilowing types of information are 
excepted from required public disclosu~.e under common law privacy: some kinds of 
medical information or infomiation iiidicating disabilities or specific illnesses, see Open 
Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related stress), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps). This office has 
recognized that public en~ployees may have a privacy interest in their drug test results. See 
Open Records Decisioii Nos. 594 (1991) (suggesting identification of individual as having 
tested positive for use of illegal drug nlay raise privacy issues), 455 at 5 (1987) (citing 
Slzoemaker v. Handel, 619 F .  Supp. 1089 (D.N.J. 1985), a g d ,  795 F.2d. 1136 (3rd 
Cir. 1986)). Upon review, we agree that some of the submitted information is protected by 
common law privacy. We note that some of tlie private information pertains to the requestor 
and his wife. P~~rsuant  to section 552.023, the requestor lias a right of access to private 
information pertaining to himself. Further, if the requestor is acting as his wife's authorized 
represetitative, he will have a right of access to the private information that pertains to her. 
Gov't Code 5 552.023(b). If the requestoi- is not acting as his wife's authorized 
representative, the sheriff must withhold all of her information we have n~arked as protected 
by coiilmon law privacy. \Ve determine that no part of the rernai~ii~ig iiifoi-niation may be 
vvithheld on this basis. 

Scction 552.107 of tlie Govei~inic~lt Code protccts information within the attorney-client 
privilege. Gov't Code 5 552.107. When asserting tlie attorney-client privilege, a 
governmental body has the burden of providing the necessary facts to demonstrate the 
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elements of the privilege in order to withhold the information at issue. Open Records 
Decision No. 676 at 6-7 (2002). 

First, a governmental body must demonstrate that the information constitutes or documents 
a communication. Id. at 7. Second, the comniunication must have been made "for the 
purpose of facilitating the rendition ofprofessio~~al legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re Tex. Fartners Ins. 
E,xcA., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that acon~munication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to comn~unications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential communication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the comniunication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent ofthe parties involved 
at the time the information was conlmunicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
coniirrunication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See FIztie 1;. DeShuzo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state that the e-mails you have marked constitute confideutial attorney client 
communications between the Travis County Attorney's Office and the sheriff. F~urther, you 
explain that the comniunications were made for the purpose of facilitating the rendition of 
professional legal services to the sheriff. You inform this office that the confidentiality of 
these co~i~munications has been maintained. Based on your representations and our review, 
we determine that yo~i  may withliold the information you have marked under 
section 552.107. 

Section 552.10Y(a)(2) of the Governnicnt Code excepts from disclosure infox-mation 
concerning an investigation that concludcd in a result other than conviction or deferred 
adjudication. Gov't Code 552.108(a)(2). A governmental body claiming 
section 552.108(a)(2) must demonstrate that the recjuested information relates to a criminal 
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investigation that has concluded in a final result other than a conviction or deferred 
adjudication. You state that the information you have marked relates to a closed criminal 
ease that did not result in conviction or deferred adjudication. Based on your representations 
and our review, we find that section 552.108(a)(2) is applicable to this information. 

However, section 552.108 does not except from disclosure basic information about an 
arrested person, an arrest, or a crime. Gov't Code 5 552.108(c). Basic information refers 
to the information held to be public in Houston Chronicle. See 53 1 S.W.2d at 185; see also 
Open Records Decision No. 127 (1976) (summarizing types of information made public by 
Houston Chronicle). Accordingly, with the exception of the basic front page offense report 
information, you may withhold the information marked under section 552.108(a)(2). 

Section 552.108(b)(l) of the Government Code provides: 

(b) An internal record or notation of a law enforcement agency or prosecutor 
that is maintained for internal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

(1) release ofthe internal record or notation would interfere with law 
enforcement or prosecution[.] 

Gov't Code 5 552.108(b)(l). Section 552.108(b)(l) protects information the public 
disclosure of which would interfere with law enforcement and crime prevention. See City 
of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.) 
(section 552.108(b)(l) protects inforr~iation that, if released, would permit private citizens 
to anticipate weaknesses in police department, avoid detection, jeopardize officer safety, and 
generally undermine police efforts to effectuate state laws); Open Records Decision 
Nos. 562 at 10 (1990), 531 at 2 (1989). A governmental body claiming 
section 552.108(b)(l) must reasonably explain how and why the release of the requested 
information would interfere with law enforcement. See Gov't Code 
$5 552.108(h)(l), .301(e)(l)(A); see also E,rpni-te Pruitt, 551 S.W.2d 706 (Tex. 1977). 

In this instance, you state that the marked infortnation pertains to internal discussions 
regarding practices and procedures relating to security and alamnls. You state that the release 
of this information would possibly comproinise the security of facilities operated by the 
sheriffs office. You assert that the release of this inforn~ation would jeopardize officer 
safety and undermine efforts to keep these facilities safe. Based on your representations, we 
co~lclude that you have demonstrated how release of the illformation at issue would interfere 
with law enforcement and cri~iie prevention. See Open Records Decision Nos. 456 at 2 
(1987) (statutory predecessor to section 552.108 protected infomlation that, if revealed, 
might endanger life or physical safety oflaw enforcelllent personnel). Accordingly, youmay 
withhold the information you have marked pursuant to section 552.108(b)(1). 
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Section 552.130 of the Government Code excepts from disclosure information that "relates 
to .  . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registrat~on issued by an agency of this state." Gov't Code 
5 552.130. In accordance with section 552.130 of the Government Code, the sheriff must 
withhold the Texas motor vehicle information it has marked, as well as the information we 
have marked. 

Section 552.136 of the Government Code states that "[n]otwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governn~ental body is confidential." Gov't 
Code 5 552.136. An access device number is one that may be used to "(1) obtain money, 
goods, services, or another thing of value; or (2) initiate a transfer of funds other than a 
transfer originated solely by paper instrument." Id. Although the sheriff asserts this 
exception, upon review of the submitted information, we find that none of it is subject to 
section 552.136. 

Section 552.137 of the Governme~lt Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). Id. 3 552.137(a)-(c). 
Section 552.137 does not apply to a government employee's work e-mail address because 
such an address is not that of the emplo;ee as a "member of the public" but is instead the 
address of the individual as a government employee. We note that the requestor has a right 
of access to his own e-mail address pursuant to section 552.023 of the Government Code. 
The e-mail addresses you have marked do not appear to be of a type specifically excluded 
by section 552.137(c). You inform us that the relevant members of the public have not 
consented to the release of these e-mail addresses. Therefore, the sheriff must withhold the 
e-mail addresses you have marked under section 552.137. 

In summary, the sheriff must withhold the information that it has marked pursuant to 
section 552.1 17(a)(2) ofthe Government Code. The sheriff must withhold the document we 
have marked under section 552.101 in conjiinction with FMLA. The medical records we 
have marked as being subject to the MPA may only be released in accordance with that 
provision. The chiropractic records we have marked may only be released in accordance 
with chapter 201 of the Occupations Code. The sheriff must withhold the CHRI we have 
marked under section 552.101 in conjunction with section 411.083. The sheriff must 
withhold the L-2 forni under section 552.101 in conjunctioii with section 1701.306 of the 
Occupations Code. If the requestor is his wife's authorized represcntative, the sheriff must 
release her private informatio~l to him and withhold the remaining private information we 
have marked under section 552.101 in conjunction with common la\\, privacy. If the 
requestor is not his wife's authorized represcntative, the sheriff must withhold all of the 
private information we have marked. The sheriff may withl~old the attorney client 
commiinications that it has marked under section 552.107. With the exception of basic 
information, the sheriff may Lvithhold the information it has marked under 



Ms. Julie Joe - Page 9 

section 552.108(a)(2). The sheriff may withhold the information it has marked under 
section 552.108(b)(I). The sheriff must withhold the Texas motor vehicle information 
markedunder section 552.130. The sheriffmust withhold the e-mail addresses it has marked 
under section 552.137. The remaining information must be released.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code ji 552.301(f). Ifthe 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 8 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, up011 receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this n~lingpursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do orie of these things, then the 
requestor should report that failure to t!~e attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also filc a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information; the requestor call appeal that decision by suing the governmeiltal 
body. Id. ji 552.321(a); Te.xas Dep't of Pith. Snfefy v. Gilbr-eatll, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

'We note that the submitted information coiitaiiis social security numbcrs. Section 552.147(b) of the 
Government Code authorizes a governmcnial body to redact a living person's social security number from 
public release without the necessity of reqocsting a decisio~i fro111 this office iindcr the Act. Thc requestor has 
a riglit; however, ti, his ow11 social security number. See ge,lenri/y Gov't Code 5 552.023(b) (go\,ernmental 
body may not deny access to person to whom informatioii relates, or that pcrsoii's representative, solely on 
grounds that information is coiisidcrcd coiifidential by privacy principles). 
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Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
conlplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

w 
Kara A. Batey 
Assis~ant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Jack Miller 
c/o Ms. Julie Joe 
P.O. Box 1748 
Austin, Texas 78767 
(W/O enclosures) 


