
ATTORNEY GENERAL O F  TEXAS 
. . ..~- ...., 

G R E G  A B B O T T  

June 29,2007 

Ms. Julie Joe 
Assistant County Attorney 
Travis County 
P.O. Box 1748 
Austin. Texas 78767 

Dear Ms. Joe: 

Yo11 ask whether certain information is s~~b jec t  to required public disclosure under the 
Ptihlic Infomn~ation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 28307 1. 

The Travis County Medical Examiner's Office (the "medical examiner") received a request 
for answers to thirty questions relating to a named employee. You state that you will reiease 
most ofthe responsive information to therequestor.' You claim that the remaining requested 
information is excepted from disclosure under sections 552.107, 552.117, 552.130, 
and 552.137 of the Government Code.* We have coilsidered the exceptions you claim and 
reviewed the submitted representative sample of information.' 

Section 552.107 of the Government Code protects infor~nation coming within thc 
attorney-client privilege. Gov't Code 5 552.107. When asserting the attorney-client 
privilege, a governmental body has tile burden of providing the necessary facts to 

'The Act does not require a govcrnrnciital body to answer factual questioiis, condiict legal research, 
or ci-cate new iilfortiiatioti in respoildi11g to a request. See Open Records Decision Nos. 563 at 8 (1990). 555 
at 1-2 (1 990). 

'Although yo11 alsoruisesections552.1@i,i52.108, atid 552.136 oftire Govet-nmeiit Code, yo11 do noi 
provide any explanation of how these sections arc applicable to the siibmitted inforniation. Thei-efore, the 
medical exaiiiiiier nx%y not \vithhold aiiy part of tlic siib~i~itied iiiformation uiider tliesc sections. See Gov't 
Code $ 5 552.301, ,302. 

'\Ve noie :hat you have rcdacied a social scciirity niiiiibci-. Section 552.147(b) of tile Govcrnnient 
Code aitthorizcs a governmental body to redact a livitig person's social security number froiii public release 
witlioiit the necessity of re~~ucstiiig a uiccisioii Er-oiii this ofiicc iitidei. the Act. 



Ms. Julie Joe - Page 2 

demonstrate the elements oftlie privilege in order to \vitlihold the infom~ation at issue. Open 
Records Decision No. 676 at 6-7 (2002). 

First, a governmental body must demonstrate that the infornlation constitutes or documents 
a eomn~unication. Id. at 7. Second, the coinmuuication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply ~vhen an atiorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re T a .  Fni-niellv Ins. 
Elrch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that acornmunication 
involves an attorney for the government does not demonstrate this element. Third, the 
privilege applies only to coruiiiunications between or among clients, client representatives, 
lawyers, and lawyer representatives. TES. R. EVID. 503(b)(l)(A), (B): (C)? (D), (E). Thus, 
a governmental body nlust inform this office of the identities and capacities of the 
individ~ials to whosii each communicatioii at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential c~mmunication, id. 503(b)(l), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professioiial legal services to tlie client or those reasonably 
necessary for the trans~nission of the coli~ni~inicatiosl." Id. 503(a)(5). 

Whether a communication ~iieets this deiinition depends on the intent ofthe parties involved 
at the time the information was communicated. Osbo/-i~e v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no ~\,rit). .Moreover, because the client niay elect to waive the 
privilege at any time, a governmental body must explai~i that the confidentiality of a 
coniniunicatioii has been maintailled. Section 552.107(1) generally excepts an entire 
con~rn~~nication tliat is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See lfz~ie v. DeSl~nzo: 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

In this instance, yo11 state that the information you have marked constitutes a comniunication 
between the Travis County Attorney's Office and the medical examiner's office. Further, 
you explain tliat the coimnunicatio~i was made for tlie purpose of facilitating the rendition 
of professioual legal services. You state that the conin~unication \vas intended to be 
confidential. Upoil revielv; we determilit tliat yo11 may withhold tlie informatiot~ you have 
marked under section 552.107. 

Section 552.117(a)(l) excepts from disclosure the home address, home telephone number, 
social security ~i~imbes-, arid family n~embcr infornlation of a current or. forn~ei- official or 
eniployee o f a  governmental body who requests that this information be kept confidential 
under section 552.024 of the Govemmci~t Code. Whether a particular piece of information 
is protected by section 552.1 17 must be detcrniincd at the timc the request for it is made. 
See Open Records Decisioii h'o, 530 at 5 (1989). Therefore, with the exception of the state 
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and zip code we have marked for release, the medical examiner may only withhold the 
information it k.as marked under section 552.1 17(a)(l) if the employee at issue made a 
request for confidentiality under section 552.024 prior to the date on which the request for 
information was made. If the employee at issue did not make a timely request for 
confidentiality, the information at issue must be released. 

Section 552.130 excepts from disclosure "information [that] relates to . . . a motor vehicle 
operator's or driver's license or permit is-iued by an agency of this state [or] a motor vehicle 
title orregistration issued by an agency ofthis state." Gov't Code 5 552.130. Accordingly, 
the medical examiner must withhold the Texas driver's license it has marked pursuant to 
section 552.130 of the Government Code. 

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body" 
iinless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection(c). See id. 5 552.137(a)-(c). The e-mail address 
contained in the submitted information, which you have marked, is not the type specifically 
excluded by seetiorr 552.137jc). Therefore, unless the individual whose e-mail address is 
at issue consented to release of her e-mail address, the medical examiner must withhold it 
in accordance with section 552.137 of the Government Code. 

In summary, the medical examiner may withhold the privileged attorney client 
communication it has marked pursuant to section 552.107 of the Government Code. With 
the excepiion of the state and zip code lve have marked for release, if the employee at issue 
made a request for confidentiality under section 552.024 prior to the date on which the 
request for information was made, the medical examiner may withhold the information it has 
marked under section 552.1 17(a)(l). The medical examiner must withhold the Texas 
driver's license and e-mail address it has marked under sections 552.130 and 552.137, 
respectively. The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and liniited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regar-ding any other records 01- any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For exan~plc, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
goverr~mental body wants to cllailenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 3 552.321(b), In order to get the 
full benefit of such an appeal, the govet-nmeiltal body must file s~lit  within 10 calendar days. 
Id. 3 552.353(b)(3), (c), if the governl~~ental body docs not appeal this ruling and the 
governmental body does not comply with it, then both tile requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 
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If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.32 15(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information. the requestor can appeal that decision by suing the governmental 
body. IL?. § 552.321(a); Texas Dep't of Pzrb. Safe@ v. Gilbreatlz, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain proced~~res 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the infoniiation are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, tlie requestor, or any oilier person has questions or comments 
about this ruling, they niay contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any conime~its within 10 calendar days 
of the date of this ruling. 

Sincerely, 

w 
Kara A. Batey 
Assistant Attorney Generai 
Open Records Division 

Enc. Submitted docunients 

c: Ms. Priscilla Mihalic 
P.O. Box 2727 
Bandera, Texas 78003 
(W/O enclosures) 


