
July 2,2007 

Ms. Amy L. Sims 
Assistant City Attorney 
City of Lubbock 
P.O. Box 2000 
Lubbock, Texas 79457 

G R E G  A B B O T T  

Dear Ms. Silns: 

You ask whether certain information is subject to required public disclosure under the P~tblic 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 282603. 

The City of Lubbock (the "city") received two requests on April 10, 007 for material 
presented to the city's audit coinmittee nleeting held on April 9,2007 and regarding a named 
individual and two named businesses, as well as the minutes of that meeting. You received 
a third request on May 2,2007 for information related to the same named individual and two 
named businesses. You claim that the requested information is excepted from disclosul-e 
under sections 552.103, 552.107, and 552.133 of the Government Code.' Wc have 
considered the exceptions you claim and reviewed the submitted represeiitative sample of 
i~~formation.' 

I Altlioogli you also raise section 552.101 of tlie Goveritment Code, you have provided no aryiiincnt 
explaining how thisexception is applicable to the suhlnitted information. Therefore, we presunic yoti no longer 
assert tliis exception to disclosure. Gov't Code $5 552.301. ,302. 

' ~ c  assume tiiat the "rcprcsent;itive sainplc" of records suhiiiitted to this oiificc is truly rcprcsenvati\'e 
of tlie I-ciluestcd reconis as a whole. .St< Open Records I>ecision Nos. 499 (1988) 497 (l?liiX). This open 
rccurds letter docs not rencli, and therefore does not authorize the withlirilding of, any other requestcd rccords 
ti, the extciit that tliose reconis contaiii siihstantially dil'lkrent types of inibrm,llion than that submitted to this 
c~ifice. 
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Initially, you inform us, and provide documentation showing, that the city asked the second 
requestor to clarify a portion of his request. We note that a governmental body may 
communicate with a requestor for the purpose of clarifying or narrowing a request for 
information. See Gov't Code 5 552.222(b); Open Records Decision No. 663 at 2-5 (1999). 
You do not indicate that the city has received a response to its request for clarification. To 
the extent the city has not received a response, we find that the city has no obligation at this 
time to release any information that may be responsive to the parts of the request for which 
i t  has sought clarification. However, in the event the city receives a response to its request 
for clarification and wishes to withhold any additional information to which the requestor 
seeks access, the city must request another decision from this office. See Gov't Code 
$ $  552.301, 552.302. 

Next, we note that you have only submitted the audit committee meeting notes dated 
April 9,2008 for our revicw. To the extent any additioiral responsive information existed 
on the date the city received this request, to include the requested audit repori, we assume 
yoii have released i t  to the requestors. If you have not released any such information, you 
must release it at this time. See Gov't Code $8 552.301(a), ,302; see rziso Open Records 
Decision No. 664 (2000) (if governmental body concludes that no exceptions apply to 
req~iested information, i t  must release information as sooil as possible). 

Section 552.103 provides in part: 

(a) Information is excepted from [required public disclosiire] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdi\,ision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Iiiforlnation reli?ting to litigation involviiig a gover~nnental body or an 
officei- or employee of a governmental body is excepted from tiisclosure 
u:~cier Subsection (a) o1r1y i f  the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for pirblic informatioil for 
access to or duplic:ition of the information. 

Gov't Code 8 552.103(a), (c). A govcrnrriciital body has the burden of providing relevant 
i'iicts >;nd docurnenis to show that the sectioii 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( I )  litigation is 
pending or reasonably anticipated on the date the governinental body receives the request for 
information, and (2) the information at issue is related to that litigation. See 7710171(1.s I,. 
C0171y11.71 S.W.3d 473,487 (Tex. App.-Austin 2002, no pet.); U~iiv. ofTex. Law Sc11. v. 
7i.r. Lc,<~iil Fo~ii~rl., 958 S.JV.2d 479. 481 (Tex. App.-Austin 1997, no pct.); Heor~i  1). 
I1oit.vtor1 Post Co., 684 S.W.2d 210, 212 (Tex. App.-1-lousion [Ist Dist.1 1984% writ ref'd 
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n.r.e.); Open Records Decision No. 55 I at 4 (1990). The governmental body n ~ ~ i s t  meet both 
prongs of this test for information to be excepted under section 552.103(a). 

You assert that the information you have marked is related to a pending lawsuit filed by the 
city against a contractor. Case number 2007-538,383 was filed on March 5,2007. The suit 
was filed before the date of the city's receipt of these requests for information. You have 
provided copies of the petition. Based on your representations and the s~~bmittcd pleadings, 
we conclude that the city was a party to pending litigation when i t  received these requests for 
information. We a!so concl~~de that a portion of the s~lbmitted information is related to the 
pending litigation. Therefore, section 552.103 is applicable to the information you have 
marked and i t  may be withheld on that basis.' 

The purpose of section 552.103 is to enable a governmental body to protect its position in 
litigation by forcing parties to obtain information that is related to litigation through 
discovery procedures. See Open Records Decision No. 551 at 4-5 (1990). If the opposing 
party has seen or had access to information that is related to litigation, throu_eh discovery or 
otherwise, then there is no interest in withholding such information from public disclosure 
under section 552.103. See Open Records Decision Nos. 349 (1 982). 320 (1982). Therefore, 
to the extent that the opposing party in the pending litigation has seen or had access to the 
information at issue, such inforlnatioii is not excepted from disclosure under section 552.103 
and must be released. We note that the applicability of section 552.103 ends once the related 
litigation has been concluded. See Attorney General Opinion MW-575 (1982); Open 
Records Decision No. 350 (1982). 

Sectioil 552.133 of the Government Code excepts from disclosure a public power utility's 
information related to a coinpetitivc matter. Section 552.133(b) provides: 

Information or records are cxcepted from the recluirements of 
Section 552.021 if tire infor~nation or records are reasonably related to a 
competitive matter, as defined in this section. Excepted informatioi~ or 
records include the text of any resolution of the public power utility 
governirrg body determining which issues, activities, 01- matters constitute 
competitive matters. Information or records of a inunicipally o.iviicd utility 
that arc reasonably related to a competitive matter arc not subject to 
tiisclosui-c under this chapter, whether or not- under the Utilities Code, the 
inunicipally owned utility has adopted customer choice or serves in a 
rnultiply certificated service area. This section does not limit the right of a 

'While you argue th;ii ;ill oS llic suhinittcd inforiii;~tion is csccpicd frost1 discluiiirc ~iiidcs 
sccti(>ii 552.103 o i  tllc Goveiiiincni Ci~dc .  you liavc specific:llly iniarkcd only a purlion of informaiion iii Lhc 
siihrniitcd docuincnts as iiiforiiiaiionsuhjcciiosectio~i 552.103. Tlici-eforc, ~~;cconcIudc you may only withhold 
!lie ini~rm::tion yi~ii hnvc maiked under section 152.103. Srr Co\"t Codc 5 152.301(e)(2) (st;itiiig tlial 
g o ~ u n f l i a ~ ~ a !  hiidy iiiiisi properly i;~bcl suhiiiitted colpy oS infurmatioil io indicate wtiich cxccptions apply to 
wliicii 11ni-ts ot'liie copy). 



Ms. Amy L. Sims- Page 4 

public power utility governing body to withhold from disclosure information 
deemed to be within the scope of any other exception provided for in this 
chapter, subject to the provisions of this chapter. 

Gov't Code $ 552.133(b). Section 552.133(a)(3) defines a "competitive matter" as a matter 
the public power utility governing body in good faith determines by vote to be related to 
the public power utility's competitive activity, and the release of which would give an 
advantage to competitors or prospective competitors. See id. $ 552.133(a)(3). However, 
section 552.133(a)(3) also provides thirteen categories of information that may not be 
deemed competitive matters. The attorney general may conclude that section 552.133 is 
inapplicable to the requested information only if, based on the information provided, the 
attorney general determines the public power utility governing body has not acted in good 
faith in determining that the issue, matter, or activity is a competitive matter or that the 
information requested is not reasonably related to a competitive matter. Gov't Code 
5 552.133(c). 

You inform us that the city council, as governing body of the city's public power utility, 
passed a resolution by vote pursuant to section 552.133 in which the city council defined the 
information considered to be within the scope of the term "competitive matter." The 
submitted information is not among the thirteen categories of information that 
section 552.133(a)(3) expressly excludes from the definition of competitive matter. 
Furthermore, we have no evidence that the city failed to act in good faith. See id. 
ji 552.133(c). Therefore, we determine that the information you have marked under 
section 552.133 relates to a competitive matter in accordance with the city council's 
resolution you have provided and is therefore excepted from disclosure pursuant to 
section 552.133 of the Government Code. 

In summary, the city may withhold the information you have marked pursuant to 
section 552.103 of the Government Code.' The city must withhold the information yo~l  have 
marked pursuant to section 552.133 of the Government Code. The remaining infonnation 
inlist be released. 

This letter ruling is limited to the particular records at issue in this teqiiest and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records 01- any other circuinstanccs. 

This ruling triggers important deadlines regarding the rights and responsibiiiiies of' the 
gove~.nment;il body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (f). If the 
governmental body walits to challel~gc this ruling, the governmental body must appeal by 

4 As our ruling is dispnsiti\.e wit11 regard lo this information, wc need not address your scctioii 552.107 
argunict!: agniiist disciosurc. 
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filing suit in Travis County within 30ealendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, the11 both the requestor and the attorney 
genera! have the right to file suit against the governmental body to enforce this ruling. 
Id.  $ 552.321(a). 

If this ruling requircs the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute. the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, toll 
free, at (877) 673-6839. The requestor may also file a complaint with the district or county 
attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.32l(a); Texas Dep't of Prtb. Sc$e!y v. Gilbreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this r~~ l ing ,  be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints aboirt over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney Gellei-al at (5 12) 475-2497. 

If tile governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receivc any colnments within 10 cale~itiar days 
of the date of this ruling. 

Sincerely, 

Jordan Johnson 
Assistant Attol-ney General 
Open Records Division 



h$s. Amy L. Sims- Page 6 

Ref: ID#282603 

Enc. Submitted documents 

c: Mr. Eric Finley 
Lubbock AvaIanche Journal 
P.O. Box 491 
Lubbock, Texas 79408 
(W/O enclosures) 

Mr. Mario Roland 
KJTV, Fox 34 
9800 South University 
Lubbock, Texas 79423 
(W/O enclosures) 

Mr. Jim Hund 
Hund & Harriger 
4021 84'h Street 
Lubbock, Texas 79424 
(W/O enclosures) 


