
ATTORNEY GENERAL OF TEXAS 
-- - 

G R E G  A B B O T T  

July 2,2007 

Ms. Meredith Ladd 
Brown & Hoffmeister, L.L.P. 
740 East Campbell Road, Suite 800 
Richardson, Texas 7508 1 

Dear Ms. Ladd: 

You ask whether certain information is si~bject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned IDS 283 155. 

The City of McKinney (the "city"), which you represent, received a request for 
conespondei~ce between specific named city officials and others regarding the development 
of Collin County Regional Airport, including infoi-matioil relating to the expansion of 
services and institution of comniercial airline operators. You claim that tlie requested 
iiiforniation is excepted froill disclosure under sections 552.1 1 1  and 552.131 of the 
Governliient Code. We have considered tlie exceptions you claim atid reviewed the 
submitted representative sample of information.' 

Initially, we note that much of the submitted infornlation is not responsive to the instant 
request because it was created aftcr the rcqtiest for information was tuade. Iilfortnation that 

'We nssuiiic that tlic "reprcsenrativc sainplc" of records siibmitted to this office is triily I-eprcscntative 
of ihe  reqiiested records as a wlioic. .See Opcn Records Decision Nos. 499 (i988). 497 (1988). This open 
records lcttcr does not rcacii. aiid tlicrefbre docs not ai~thoi-izc tlic uitliholdiiig of. any oilier requested records 
to the extent that tliosc records coiitain substantially diffcrcnt types ofinCo~-~iiation tliaii tiiai si~brliirted to this 
office. 
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is not responsive to this request, which we have marked, need not be released. Moreover, 
we do not address such information in this ruling. 

Section 552.1 11 excepts from disclosure "an interagency or intraagency memorandum or 
letter that would not be available by law to a party in litigation with the agency." Gov't 
Code $ 552.111. The purpose of this exception is to protect advice, opinion, and 
recommendation in the decisional process and to encourage open and frank discussion in the 
deliberative process. See Aztstirt v. Ci t y  of Sari Aritojiio, 630 S.W.2d 391, 394 
(Tex. App.-San Antonio 1982, no writ); Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615 (1993), this office reexamined the predecessor to the 
section 552.11 1 exception in light of the decision in Texas Departnier~t ofPublic Sofew v. 
Gilhrerrth, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ), and held that section 552.1 11 
excepts only those internal comrnunications consisting of advice, recomn~endations, 
opinions, and other material reflecting the policyniaking processes of the governmental 
body. We determined that section 552.1 1 I excepts only those intemal communications that 
consist ofadvice, recomniendations, opinions, and other material reflecting the policyniaking 
processes of a goven~mental body. See Open Records Decision No. 615 at 5. A 
govemmental body's policymaking functions do not e n c o ~ ~ ~ p a s s  routine intemal 
administrative or personnel matters, and disclosure of information about such matters will 
not inhibit free discussion of policy issues among agency personnel. Id.; see crlso City of 
Garinttd v. The Dallrrs Moi-tiitiy Neit~s, 22 S.W.3d 35 1 (Tex. 2000) (Gov't Code 6 552.1 11 - . . 
not applicable to personnel-related communications that did not involve policymaking). A 
eoverninental body's policymaking functions do include administrative and personnel - 
matters ofbroad scope that affect a govemniental body's policy mission. See Open Records 
Decision No. 65 1 at 3 (1995). 

Further, section 552.1 11 does not protect facts and \vritteii observations of facts and events 
that are severable from advice, opiiiions, and recommendations. See Open Records Decision 
No. 615 at 5. If, however, the factual iiifor~~iation is so inextricably intertwined with 
material involvi~ig advice, opinion, or recomnlendation as to make severance of the factual 
data impractical, the factual infor~nation may also be witl~lield iuider section 552.11 1. See 
Open Records Decision No. 313 at 3 (1982). 

Section 552. I 1 1 can encompass comn~unications between a governmcntal body atid a third 
party. See Open Records Decision Nos. 63 1 at 2 (section 552.1 1 1 encompasses i~iformation 
created for govern~iiental body by oi~tside consultaiit acting at govel~~mental body's request 
and performing task that is within governmental body's authority), 561 at 9(1990) 
(section 552.11 1 encompasses communications with party with wilich go\~emmentaI body 
has privity of interest or comi~iol~ deliberative process), 462 at 14 (1987) (section 552.1 11 
applies to memoralidaprepared by gover~imcntal body's consi~ltants). For section 552.11 1 
to apply in such insta~iccs, tile governmental body must identify the third party and explain 
the nature of its relationship with the govemmental body. Section 552.1 I 1  is not applicable 
to a commu~iicatio~~ betwcen the go\~ernme~ital body and a third party unless the 
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governmental body establishes it has a privity of interest or common deliberative process 
with the third party. See Open Records Decision No. 561 at 9 (1990). 

You state that the submitted information represents economic development deliberations. 
We understand that the information at issue relates to negotiations about this economic 
development. Upon review, we agree that the information we have marked consists of 
advice, recommendations, or opiriions reflecting the city's position in the development of 
the Collin County Regional Airport. However, we note that the remaining responsive 
information consists of communications between the city and third parties with whom the 
city does not share privity of interest. Accordingly, no part of tlie remaining responsive 
information may be withheld under section 552.1 1 I. 

Section 552.131(b) of the Government Code provides that "[u]nless and until an agreement 
is made with [a] business prospect, information about a financial or other incentive being 
offered to the business prospect by the governmental body or by another person is excepted 
from [required public disclosure]." Gov't Code 9 552.131(b). You state that the remaining 
responsive information contains the economic development incentives being offered to a 
business prospect. You explain that negotiations are ongoing and no final economic 
development agreements have been f1nal:zed. However, upon review, we determine that the 
remaining responsive inforrnation consists of general contract negotiations and does not 
disclose incentives offered by the city to the business prospect at issue. Accordingly, no part 
of the remaining responsive information may be withheld pursuant to section 552.131(b). 

Section 552.137 of the Government Code excepts from disclosure "an e-mail address of a 
member of the public that is provided for the purpose of communicating electronically with 
a governmental body" unless the member of the public consents to its release or tlie e-mail 
address is of a type specifically excluded by silbsectioii(c).' See id. 5 552.137(a)-(c). 
Section 552.137 does not apply to a govemnient employee's work e-mail address because 
such an address is not that of the employee as a "member of the public," but is instead the 
address ofthe individual as a government employee. This section does not protect the work 
e-mail addresses of the employees of an entity with which a governniental body has a 
contracti~al relationship. Id. $ 552.137(c)(1). You do not iiiform us that the irldividuals at 
issue have aftirrnatively consented to tlie release of their e-mail addresses. Thus, to the 
extent that the e-mail addresses we have rliarked are not specifically excluded by subsection 
(c)(l), you must withhold tlie marked e-mail addresses pursuaiit to section 552.137 of the 
Government Code. 

111 summary, the city may withhold the inforrnation we have marked pursuant to 
section 552.1 11 of the Government Codc. The city must withhold the e-mail addresses we 

'The Office of tlie Attoriiey General \%,ill raise maiidatory exceptions like sections 5 5 2 ,  137 of the 
Go\~ernnient Code on beiialf of a govenimeiit;il body, but ordinarily usill not raise other excepiioiis. Open 
Records Decisioii Nos. 481 (1987). 480 (1987), 470 (1987). 
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have marked. to the extent that they are not excluded by subsection (c)(l), pursuant to 
section 552.137. The remaining responsive information must be released. 

This letter ruling is limited to tile particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govemniental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not con~ply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
inforn~ation, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, tile governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a laws~iit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Sufetj) v. Gilbr-enth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inihrn~ation triggers certain procedures 
for costs and charges to the requestor. Ifrccords are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
coniplaints about over-cllargiug must bc directed to Hadassah Schloss at the Office of the 
Attolney General at (5 12) 475-2497. 

If the govern~uental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. .4ltho~1gh there is no statutory deadline for 
coniacting us, the attorney general prefers to receive any co~uments within I0 calendar days 
of the date of this ruling. 
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Sincerely, 

Kara A. Batey 
Assistant Attorney General 
Open Records Division 

Ref: ID# 283155 

Enc. Submitted documents 

c: Mr. Roy Appleton 
Staff Writer for The Dallas Morning News 
C/O Ms. Meredith Ladd 
740 East Campbell Road, Suite 800 
Richardson, Texas 75081 
(W/O enclosures) 


