
G R t G  A B B O T - I  

July 2, 2007 

Mr. J e s k  Toscano, Jr. 
Atlmiiiistrative Assistant City Attorney 
City of Dal1~1s 
1500 Marilia, Room 7BN 
Dallas, Texas 75201 

Dear Mr. Toscano: 

You ask whether certain information is subject to requireti piiblic disclosiii-e under the 
P~iblic Inform;~tioii Act (the "Act"), chapter 552 otthe Government Code. Your request was 
assigiied ID# 252634. 

Tlie City of Dallas (the "city") receiveti a recluest foi- the e-inails betwee11 two ii;~iiieiI 
iriclividuals during a specified period of time. You state you will provide tile reciuestor wit11 
some information, hut claim that the remaining reqiiested infoi-mation is excepted from 
disclosure under sections 552.103,552.107, 552. I 1 1 ,  and 552.137 of the Government Code 
and rille 503 of the Texas Rules of Evideiice. We have considered your arguments and 
reviewed the submitted representative sample of information.' We have also considered 
comments submitted by the I-equestor. Src, Gov't Code $ 552.304 (interested party may 
s i~bn~ i t  comments stating ~vliy iiifbrmiltion slioulcl or sho~ild iiot be releasccl). 

Section 552.103 of the Goveriimciit Cotle provides i n  part as follows: 

'We assume that the "rcprcscntative sarnplc" of'rccords suhinitted to this office is truly representative 
of the reiliiested records as a whole. See Open Records Decision Nos. 499 (19x8). 497 (1988). This ope11 
ri.cords letter does n o t  re;lch. and tlici-eforc iloes iiili autliorize thc ii.itlilioiilii?g of. ail) i~tliei. i-eqiiesied ii.ci,rds 
I(> 1hc cxte~it t l l t ~ t  I!iosc s~corcls  ~ ( > : ~ ! : I I I I  s ~ : l ~ ~ I : ~ : ~ ! i : i l l ~  clifl'ci-cot t y e s  (,I' I I ~ I ~ ~ S I I ~ ; I I ~ ~ I I  III:II~ t!~:it  S L : I > I ~ ~ I ~ [ C C !  to this 
ill'iice. 
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(a) Information is excepted froin [requii-ed public discIosrire/ i f  i t  is 
info[-matioii relating lo litigatioi? oS a civil oi- ci-itiiiiial ii;~!iise to \vliicll the 
state or a politicti1 siihclivisioii is or i i i q  be a par!). or io ~vliicli : ~ i i  ~ll 'icei- or 
cmployee of tile st:ttc 01- n j~01itic;ll s~~hi i i i~ i i io i~ .  :h ii coi~.setjilci~i.~~ of t l~c 
person's oilice or eii~plo)ment. is or i11ny lbc :I party. 

(c) Infortnation relating to litigatioii involving a governn~ental hociy or an 
officer or eniployee of a go\'ernmeiital boil)' is escepteti from disclos~ire 
ilnderS~ibscction (a) only if thelitigatioii is pentiin? oi-i-e;~.~o~?;~hIyanii~ip;iteci 
oil the clate that Llie retjiiestor applies to ihc ollicer lor ~)uhIic i~iSoriii:i!ii>ii lor 
~iccess to or tluplicatioii ol'tli~' iiiforiiii~iioi~. 

Gov'i Coile 5 552.103(a), (c). Thc go\re~-iiniental body h~is tile hui-tie11 ol'pi-oviilii~g rele\7aiit 
facts and dociir~lents to shox, that the sectioli 552.103(a) esccpiion is applicabic in :i 

particliiar situation. The test for meeting this burden is a showing that ( 1 )  litigation is 
pending or reasonably anticipated on the ciare the governmental hotly received the request foi- 
information and (2) the information at issue is related to that litigation. liiiii,. of Teu. Lciii, 
Sch. 1:. Tex. Leg~il Foiirzil., 958 S.W.2d 479. 481 iTex. App.-A~tstin 1997. no pet.); Heart1 
L.. IYOiistori Post CO., 684 S.LV.2d 210.212 (Tes. App.-Ho~~stoli [lst Dist.] 1984. writ ref'd 
n.r.e.); Opeii Records Decision Ko. 55 1 ;it i ( Ic)'10). Tile govcri~iiici?t;il hoiiy iiiiist ineei boti-i 
prongs of !his tcsi Stjr inioriilatioii to lhe e~ci.ptcii uiici~'i scciioii 552.  10:3i;11. 

YOLI inform us ilnti pl-ovitie iloc~ii~~eniiiiioir shoii.ing that ;I l ; ~ i v s ~ i i t  slylei1 ( ~ ' i f i  i!fl)ii//i~.s 1,. 

TCI I.VestEttd, iiic., cirici I.l%'il.iiir/~~.strie~, i i ~ . .  Y. T~,sii.s Histoi-iccil Coirri?!i.s.sioii, Caiise No. 06- 
04868, was filed and pending in the 160"' Jiidicial Disirict Court of Dallas County. Upon 
review, we agree that litigation was pending on the date the city received tlie recluest. We 
also conclitde that the submitted information in Exhibit B is related to the pending litigation 
for tlie purposes of section 552.103. Therefore. the ciiy may withhold this itiformation under 
section 552.103 of the Governiiient Coiic. 

We note that oilce the ini'oriiiatioii at ihsiie ha5 hccii ohtaiiic~l I)! all partics to the pending 
litigation through cliscovery 01- other~vise. iio sectioii 5.72.10?(a) ititerest esisis tv i th  respect 
to the information. See Open Records Decision Koi. 349 (i9SZ). 320 (1'982). Thus, any 
s~tbinitted information that has either been obtained from or provided to all other pclrtics in  
the pending litigation is not excepted from disclosure under section 55L.l03(a) and must be 
disclosed. Further, the applicability of section 552.103(a) ends once the litigation has 
concluded. 5c.r Attorney Genei-a1 Opinion MW-575 (1 952); .~~~(~ii i .so Open Records Decision 
No. 350 (1982). 

Sectioil -5.52, I07 o i  ttie (;o\.eri~iiiciit Cocic protects ii~foi-iii:iiioti \vithiii tile :iii(,rney-client 
privilege. S1.1. Gov'i Cotic $ i S 2 .  l07i I i .  \\'l1eii ;tssci-iiii: !lit :iiti,iiic\-cliciii piiviicgc. ;I 



~o\~ernmental body has the burden of providing the necessary facts to tlenroinstrnte the - 
eleineilts of the privilege in order to withhold tile informatioil at issue. Opeii Records 
Decision No. 676 at 6-7 (2002). First. a governmerital body initst demonstrate that tile 
i~iformation coiisritutes or documeiits a coiil~iiunicntioi~. /ti. ;it 7. Secontl. tile 
coiiiiniiiiicatioii I I I L I S ~  11;ivc beet? iii;iiir "ior tlie purposc o f  1';icilit;itiilg tire rei~clitiilii of 
~?rofessioii;il legal sei-vices" to [lie clicrit goveriiinenral hod!'. '1'1:s. K. E\.iv. 5 0 3  b)( I i .  '1'11s 
privilege tlocs 1101 ;ipply \vl~i. i i  iiii attoi-tic!' or repi-eseiitatiis is irnvolscd iii soiiic ciip;iciiy 
otlic~- tliaii that of pro\,itIiing 01- facilil;iti~?g professioii;iI legal el-vices t o  tlie clieiil 
~overnmental body. 1;i 1-1, Tc,.~ti.s F-c~~I I z ( J ; - . s  I I Z . ~ .  E.~c:/I. .  990 S.\\',2(1 -337. 340 - . . 
(Tex. App.-Texarkana 1999. orig. proceetling) (attorney-client pr~vilege does not apply if 
attorney acting in a capacity other than that of attorney). Goveriimental attoriieys often act 
i n  capacities other than that of professioiial legal counsel, siich as atlministrators. 
investigators. or managers. Thus, the inere fact that :I commui1icatio11 involves nil attot-ney 
for the governinent does not demonstrate this element. Tlrird. tile prisilege applies only to 
coiii~~n~~iiicatioi?.;ito~is between or ilinoing clie~its, client I-epi-escntatives, 1;iivyei-s. ;illti lawyer 
represeiitatives. TEX. I?. ELID. 503(h ) (  I ) .  Tilus. a govcriiiiiciittil body iniiist ii~fornt illis 
office o i  the icleritities antl cap;icities of the iiitlivitliial~ to \vIioiii c;ich con1in~inic;ition at 
issiie has bcen made. Lastly. thc atiuriiey-cliciit privilege applies oiily to ii c.o;!tii/c,riiiii/ 

comm~iiiicatioii. id. 5OS(b)( I ) .  nieaning i t  was "not iniencieel to be discloseti to tliirci pci-sons 
other than those to whoin disclos~ire is made in f~irtherance of tile re~~dition oiproSessioi~;~l 
legal services to the client or those seasonably necessary for the transmission of the 
comm~inication." 111. 503(a)(5). 

Whether acommunication meets this deficition depends on the i;itc;it of the parties involved 
at the tiiiie tile info:-matioii was co~ini~i~iiiicated. ( ~ S ~ O ~ I C  i,. .Jo/iii~o;i. 954 S.W.2cI 1%). I84 
(Tex. App.-Waco 1997. 110 writ). h?oi.tover. because [lie client may elect to waive the 
privilege at any tirne, a govcl-ninciitni hotly n i ~ ~ s t  expl;lin tliat the coni'ideiitiality of a 
communic;itioii lias been m;iintaiiicd. Section 5'1.1071 1 )  gerierally excepts ;in entire 
conimuniccition that is demonstrateti to be proiected by tile cittorncy-client pri\,iIege wniess 
otherwise waiveci by the governmental body. Src Huir i,. DeS/ra:o. 922 S.W.211 920, 923 
(Tex. 1996) (privilege extends to entire communication. iiicludiiig facts contai~icci therein). 

You state t l i~ i t  the information in Exliibit D consists of coiiim~~i~icatioiis hetween city 
attorneys and city einployees that were iiiirde for the plirpose 01' renderins legal set-vices. 
You iiitlicate that these coii?m~~nicatioi-is \vet-e intei~deci to bs co~~fidenti;il. allti thcit 
confidcntinlity has bee11 iiiaiiitaineti. After revie~viiig yoiis clrguiileiiis aiid the subii~itted 
i~ifornratioii. \\;c agree the comnruiiiciitioiis in Exhibit D coiistitutc privilegetl attoriiey-client 
comii~uilicatioiis tliat the city miiy \viti~llold itntlersectioii 552. I07 of tile Governnient Code. 

You claim that the highliglited e-mail address irr Exi~ibit E is escepteii fi-om public tlisclos~~re 
under section 552. I37 of the Government Code. Section 552.137 excepts froin tiisclosure 
"an e-miail address of a member of tlie public that is proviileci for tile pitrpose of 
communicating electronically with a governmental body" iinless tlie membei- of the piibiic 
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consents to its release or the e-111aiI address is of a type specifically excliidcd by subsection 
ic). Src? Go\,'t Code 6 S52.I37(a)-ic). The liiphlighted e-niail i~cidress is not the type 
specifically excluded by section 552.137jc). Therefore. unless the individual wl~ose e-mail 
address is at issiie in  Eshibil E conccnted to release of hcr c-iiiail adcli-czs. tile city must 
withhold i t  in  accordailcc with sectio1155?. 1-37 of tile C;o\.eriiiiieni C:ocle. 

In summaryl the city may withhold Exhibits B and D uniiei- sections 552. 103 and 5511, I07 
of the Govern~nent Code. Unless the inclivicli~al \\ri~ose c-iiiail ;idtlress is at issue in Exliibit E 
consented to release of her e-iiiail address, the city iii~isi witliliold i t  in accordance with 
section 552.137 of tlie Govern~neiit Code. The I-emaining information ~uiist be I-eleased.' 

This letler riiliiig is liiiiitetl to the particular records at issiic in t11is reqiiest and limited to the 
Facts as presented to us; tlierebre. tliis I-cilin? initst trot he relict1 ~ipoii :is a previous 
detci-ininiltioi? regardiiig any oilier I-ecorils or any other circiimsta~iccs. 

This r ~ ~ l i n g  triggers important deailliiies reg;irding tile rights 311d respoi~sibilities o f  tlic 
governmental body and of the requestor. For example, govercimental bodies are prohibitecl . . 

froin asking the attorney scneral to reconsider this ruling. Gov't Code 5 552.301 (f). If tile 
oovernmental body wants to challenge this ruling, the governmental body must appeal by u 

filing suit in Travis Co~inty within 30calendar days. Irl. $552.324(b). In ortier to get the full 
benefit of such an appeal. the governmental body must file suit withiii I0 calendar days. 
I .  552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
goveri~mental body does noi comply with i t ,  then both tlic requestor and tile ;tttorney feneral 
have ihe [sight to file suit ;yi~iiist [lie ~ovcrni i ic~~t i~ l  boil) io c~iforcc iliis I-uling. lil. 
3 552.32 lja). 

If this ruling requires the govei-nmental body to release all or part of tiic req~iestetl 
information, the governmental body is responsible for taking the next step. Based on tile 
statute, the attorney general expects that, upon receiving this ruling, the govern~nental body 
~ v i l l  either release the piiblic records promptly pursuant to section 552.221(a) of tlie 
Govern~nent Code or file a lawsiiit chilliengin: this ruling pursuant to section 552.324 oi'tiie 
Government Code. If the :ovei-nmentcrl bocly fails to do one of these things. theti the 
I-eq~~estor shoi~ld report that Siii1~11-e lo the aitorncy gciicral's Open Goveriiment Hotline. 
toll h-ee. at (877) 673-6819. Tlic reijuestoi- inay also filc 11 coii~piaint with the tlistl-ict or 
county attorney. id.  3 552.32 l5je). 

If this ruling requires or permits the governmental hotly to \vithhold all or some of the 
requested information, the requestor can appeal that decision by s~iing the governmental 
body. Id. 5 552.321(a); Tescis Dep't of P~tb. Safe8 I,. Gilhrcatil, 542 S.W.2cL 408. 41 1 
(Tex. App.-Austin 1992. no writ). 
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Plecrse relneniber that under the Act the release of information triggers certain pi-ocedures foi- 
costs and charges to the requestor. If records are released in coinpliance \sitii this ruling. be 
sure that all charges for the information are at or below the legal amoiiiits. Questioiis or 
complaints about over-charging iniist be tlirected to Hadassah Schloss at tile Office of the 
Attorney General at (5  12) 475-2197. 

If the goveriiineiital bocly. the rccjilesioi. or any oilltr perhoi? has cliie\iioii> or coii11nenLs 
ahout this ruling. they inay coiitact (>il l -  otiice. ,4lt11o~igli tl~eie is #no st:~tiit~>!-y (Ieitciline [(I!. 

contiicting LIS, the attor~iey zi'neral piei't'~-s to i.eceive any con1iiieiits \siti?in I0  calendar ti:tys 
of the date of this ruling. 

Sincerely, 

Debbie K. I.ce 
Assistalit Attoi-iiey General 
Open Records Division 

Ref: ID# 282641 

Enc. Submitted documents 

c: Mr. Michael Nortlirup 
5703 Goliilil Aveiiiie 
Dallas. Texas 75206 
(\via enclosures) 


