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July 9, 2007 

Mr. Ricardo R. Lopez 
Feldman & Rogers, L.L.P. 
5 17 Soledad Street 
San Antonio, Texas 78205 

Dear Mr. Lopez: 

You ask whether certain information is subject to required public disclosure u~ider the P~iblic 
Inforination Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 283 151. 

The North East Independent School District (the "district"), which you represent, received 
four requests from the same requestor, a former district police officer, foi- information 
relating to the district police department's payroll and e-mail sent or received by three nanled 
department employees. You claim that the requested information is excepted from disclosure 
under sections 552.101,552.102,552.103 , and 552.108 of the Government Code. We have 
considel-ed the exceptions you claim and reviewed the submitted representative sanple of 
information.' 

Initially, we note that some of the information you have subinitted to us for review was 
created after the district received the request for infosmation and is thus not responsive to the 
request. This ruling does not address the public availability of any information that is not 
responsive to the request, and the district is not required to release this information, which 

'We assuine that the 'representative sample" of records suhmittcd lo tliis office is truly reprcseiitative 
of the requested records as a wlroie. See Open Records Decision Nos. 499 (1988). 497 (1988). Tlris open 
records letter does iiot reach, and therelore does not autliorize the wi~hlioldiog o J  any other requested records 
lo the extent that those records contain substantially different types of inforination than thal suhmitted to this 
office. 
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we have marked, in response to this request. See ELOIZ. O,i7p01.tu1titit~~ D ~ I J .  Coi-1). 1,'. 

R~lstunzaizte, 562 S.W.2d 266 (Tex. Civ. App.-San Antonio 1978: writ dism'cl). 

Section 552.103 of the Government Code provides in pertinent part as follows: 

(a) Information is excepted from [required public disclosi~re] i f  i t  is 
information relatiiig to litigation of a civil or crimiiial natuse to wltich tlie 
stale or n political subdi\'ision is or inay be a party or to whici? ail officer or 
ecnployee of tlie state or a political subdivision, as a co i i s eq~~e~~ce  of i11e 
person's office or employment, is or inay be a party. 

(c) Information relating to litigation involving a gover~imental body or an 
officer or employee of a governine~ltal body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on tlie date that tlie requestor applies to the officer for public information for 
access to or duplication of the iiifoi-mation. 

Gov'i Code $ 552.103(a), (c). The governlnental body has tile burden of providing rele\iant 
facts and docuinents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that ( I)  litigation was 
pending or reasonably anticipated on the date the governmental body received the request for 
information, and (2) the information at issue is related to that litigation. Uni11. oj'Tex. Low 
Sclz. a. Tex. LegalFouizd, 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Hem-0 
v. Houstoiz Post Co., 684S.W.2d210, 212 (Tex. App.-Houston jlst Dist.] 1984, writref'd 
n.1.e.); Open Records Decisioil No. 55 1 at 4 (1 990). The goveriimental body must meet both 
prongs of this test for information to be excepted under section 552.103(a). 

To establish that litigation is reasonably aiiticipated, a governine~iial body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
coiijecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
ant~cipated must be determined on a case-by-case basis. Open Records Decision No. 452 
at 4 (1986). Concrete evidence to support a claim that litigatioil is reasonably anticipated 
may include, for example, the governinental body's receipt of a leitei- containing a specific 
threat to sue thc govei-ntnentai body froin an attorney for 21 potential opposi~ig party. Open 
Records Decisio~l No. 555 ( 1  990): sec Open Records Decision No. 5 I8 iiI .i i 1989) (litigation 
must be "realistically contemplated"). Oii ihc other hand. this olficc lias clcter~niiied that if 
an individual publicly threatens to bring suit against a govei~imental bociy, but does not 
actually take objective steps toward filing suit, litigatioii is not reasonably aiiticipated. See 
Open Records Decision No. 33 1 (1 982). Further, tlie fact tliat a potential opposing pa-ty has 
hired an attorney who makes a request for information does not establish that litigation is 
reasonably anticipated. Open Records Decision No. 361 ( 1  983). 
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In this instance. you inforrn us that the underlying matter in\~oives a pe11ciing einployee 
grievance proceeding alleging wrongit~l and retaliatory terminatioil of tlie requestor that has 
been initiated against the district under section 554.006 of the Governrneslt Code, the 
Whistleblower Act. Section 554.006 provides, in relevant part, that an aggrieved party must 
initiate action under the grievance or appeal PI-ocedures of the employing state or local 
governmental entity before filing suit. See Gov't Code $554.006(a). You also inform us 
that the requestor "alleges that the [dlistrict's actions regarding his employment were dtie io 
his participation in an earlier grievance in which lie, along with other jclistrict] officers, 
claisned to be owed back and overtime pay i n  violation of the [Fail- Lahot- St;lnti;irds Act]." 
Based on oul- review of your re~~resentatioi?~ and the iniormatioii at issue. we Sind that the 
district has established tlirough concrete evidence that liiigation was I-e;~sonahIy anticip;ited 
on the date that it received the present request for information. Furthermore, we find that the 
information is related to the anticipated litigation. Thus, you have demonstrated the 
applicability of section 552.103. Accordingly, the district may withhold the remaining 
information under section 552.103 of the Government Code. 

We note, however, that once inforination has been obtaiued by all parties to the litigation 
through discovery or otherwise, no section 552.103(a) interest exists with respect to that 
information. Open Records Decision Nos. 349 ( 1  982), 320 (1982). Furthel-, the applicability 
of section 552.103(a) ends once the litigation has been concluded or is no longer- asiiicipated. 
Attorney General Opinion MW-575 ( 1982): Open Records Decision No. 350 (I 982).' 

In summary, information created after the district received the request is not responsive to 
the request and need not be released. The district may withhold the remaining information 
under section 552.103 of the Government Code. 

This ruling triggers important deadlines regarding the rights alid responsibilities of the 
covernmental body and of the requestor. For example, governlnelltal bodies are prohibited - 
from asking the attorney general to reconsider this ruliilg. Gov't Code S 552.30 l (0 .  If the 
govern~nental body wants to challenge this ruling, the governmental body 111~1st ilppeal by 
filing suit in Travis County within 30 calendar days. Id. 6 552.3241b). In order to get the i~ ,~~l l  
benefit of such an appeal, tlie governmenial body must file suit within 10 calendar days, 
Id. s 552.353(b)(3), (c). If the govern~nental body does not appeal this ruling and the 
govertlmental body does not comply with it,  then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id, 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the rec1uestetI 
infonnation, the governmental body is responsible for raking the next step. Based 011 the 
statute* tlie attorney general expects that. upon receiving this iiiliiig, the gavel-tlmental body 

'As our ruling on this issue is dispositive, we do nor reaclr your mm;iinit,g arguments 
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will either release the public records proinptly pursuant to section 552.221(a) of tlie 
Gove~ament Code or file a lawsuit challenging this ruling pursuant to sectio~i 552.324 of'tlie 
Government Code. If the governinental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Govei-iimei~t Hotline. Loll 
free, at (877) 673-6839. The requestor may also file a coinplai~lt with the clistrici or county 
attorney. Ici. 5 552.3215(e). 

If this ruling requires or perinits the govelnrnental body to withhoid all or soinc of tile 
requested information, the requestor can appeal that decision by s~iiiig the governmental 
body. Id. $ 552.3211a); Texas Dep'r ($Pub. S c f i h  11. Gilhi-eutl?, 842 S.W.2d 408, 41 I 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedui-e.s for 
costs and charges to the requestor. If records are released in co~npliaiice with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
co~nplaints aboiit over-charging must be dii-ected to Hadassah Scliloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questioiis or co~n~nen t s  
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us; tlie attorney general prefers to receive any comments within 10 calendar days 
of the date. of this ruling. 

Sincerely, 

L. Joseph ~aines" 
Assistant Attorney General 
Open Records Division 

Ref: ID# 283151 

Enc. Submitted documents 

c: Mr. Ronald C. Hess 
4 I63 Greco 
San Antonio, Texas 78222 
(w/o enclosures) 


