
September 20, 2007 

Ms. Susan K. Bohn 
General Counsel 
Lake TI-avis Independent School Distrlct CORRECTED COPY 
3322 Ranch Road 620 South 
Austin, Texas 78738 

Dear Ms. Bohn: 

This office issued Open Records Letter No. 2007-08692 (2007) on July 10.2007. We have 
examined this ruling and determined that we made an error. Where this office determines 
that a11 erl-or was made i11 the decision process under sections 552.301 and 552.306. and tl-iat 
error resulted in  an incorrect decision, we will correct the previously issued ruling. 
Col-isequently. this decision serves as the correct ruling and is a substitute for the decision 
issued uii July i0, 2007. See geilet-ulij Gob'[ Codc 552.01 1 (pro-vidiiig that Officc of 
Attorney General may issue decision to maintain uniformity in application, operation. and 
interpretation of the Public Information Act (the "Act")). 

You ask wl-ietlier cei-tain i~iforniation is sub.iect to I-equircd public disclosure undei 
chapter 552 of the Government Code. Your request was assigned ID# 283254. 

Thc Like Travis Independent School District (the "district") received seventeen requests 
from the same requestor seeking information pertaining to public information requests that 
were submitted to the district during March 2007, and billing statexents, invoices, and 
receipts for all legal expenses of the district between March 15, 2007 until April 15, 2007. 
You state that a portion of the requested information has been provided to the requestor. You 
claim, however, that the submittcd information is excepted from disclosure under 
sections 552.101,552.103.552.107, and 552.1 11 of the Government Code, as well as Texas 
Rule of Civil Procedure 192.5 and Texas Rule of Evidence 503. We have considered youl- 
claims and reviewed the submitted information. 

Initially, we note that aportion of the submitted information consists of attorney fee bills that 
are subject to section 552.022 of the Government Code. Section 552.022(a) provides for the 
required public disclosure of "information that is in a bill for attorney's fees and that is not 
privileged under the attorney-client privilege," unless the information is expressly 
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confidential under other law. Gov't Code 5 552.022(a)(16). Although you seek to withhold 
information contained in the attorney fee bills under sections 552.103.552.107. and 552. I 1 1 
of the Government Code. those sections are discretionary exceptions to disclosure that 
protect a governmental body's interests and may be waived. See id. $552.007; Duiia,sAl-erl 
Rupirl Trr~rzsit v. Dallus Mol-rzing News, 4 S.W.3d 469.475-76 (Tex. App.-Dallas 1999, no 
pet.) (governmental body may waive section 552.103); Open Recol-ds Decision Nos. 677 
at 10 (2002) (attorney work product privilege under section 552. I 1 1 may be waived), 676 
at 10-1 1 (2002) (attorney-client privilege under section 552.107(1) !nay be waived), 665 at 2 
n.5 (discretionary exceptions generally), As such, sections 552.103, 552.107, and 552. I 1 I 
are not other law that makes information confidential for the purposes of 
section 552.022(a)(16). Therefore, the district may not withhold any of the information at 
issue under section 552.103, section 552.107, or section 552.1 I 1 .  

The Texas Supreme Court has heid, however, that the Texas Rules of Evidence and the 
Texas Rules of Civil Procedure are "othei- law" within the meaning of section 552.022. See 
111 re Cit? of Georgetoi.inz. 53 S.W.3d 328, 336 (Tex. 2001). The attorney-client privilege 
also is found at Texas Rule of Evidence 503, and the attorney work product privilege also 
is found at Texas Rule of Civil Procedure 192.5. Accol-dingly, we will considel- your 
assertion of these privileges under rule 503 and rule 192.5 with respect to the information in 
the attorney fee hills. 

Texas Rule of Evidence 503 enacts the attorney-client privilege. Rule 503(b)(l)  provides 
as follows: 

A clicnt h:!s a pri\,ilcge to r e f ~ ~ s e  to disclose and to prevent ail? othei- pet-soti 
from disclosing coiifidential coinmunications made for the purpose of 
facilitating the rendition of professional legal services to the client: 

( hetv:een the client or a representative of the client and 
the client's lawyer or a representative of the lawyer; 

(B) between the lawyer and the lawyer's representatlve; 

(C) by the client or a representative of the client, or the client's 
lawyer or a representative of the lawyer, to a lawyer or a 
representative of a lawyer representing another party in a pending 
action and concerning a matter of common interest therein; 

(D) between representatives of the client or between the client and a 
representative of ihe client; or 

(E) among lawyers and their representatives representing the same 
client. 
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TEX. R. EVID. 503(b)(i). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclos~ire is made in furtherance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication. Id. 503(a)(5). 

Thus, in order to withhold attorney-client privileged information from disclosure under 
rule 503, a governmental body must: ( I )  show that the document is a communication 
transmitted between privileged parties or reveals a confidential communication; (2) identify 
the parties involved i n  the communication; and (3) show that the communication is 
confidential by explaining that it was not intended to he disclosed to third persons and that 
it was made in furtherance of the rendition of professional legal services to the client. Upon 
a demonstration of all three factors, the information is privileged and confidential under 
rule 503, provided the client has not waived the privilege or the document does not fall 
within the purview of the exceptions to the privilege enumerated in rule 503(d). Pitrsbu~.gh 
Corning Coip. v. Caldcvell, 861 S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993; 
no writ). You state that the submitted attorney fee bills document communications between 
the district's attorneys and their clients that were made in connection with the rendition of 
professional legal services to the district. You also state that the communications were 
intended to be confidential. Based on your representations and our review of the information 
at issue, we have marked the information that the district may withhold on the basis of the 
attorney-client privilege under Texas Rule of Evidence 503. 

Texas Ruie of Civil Procedure 192.5 encompasses the attorney work product privilege. For 
purposes of section 552.022 of the Government Code, information is confidential under 
rule 192.5 onl)~ to the extent that the information implicates the core work product aspect of 
the work pi-oduct pi-iviiege. See Open Records Decision No. 677 at 9-10 (2002). Ruie 192.5 
defines core work product as the work product of an attorney oi-ari attorney's representative. 
developed in anticipation of litigation or for trial, that contains the mental impressions. 
opinions, concl~!sions, or legal theories of the attorney or the attorney's representative. See 
TEX. R. CIV. P. 192.5jaj, (b)(l) .  Accordingly, in order to withhold attorney core work 
product from disclosure under rule 192.5, a governmental body must demonstrate that the 
material was ( I )  created for triai or in anticipation of litigation and (2) consists ofthe men~al 
impressions, opinions; conclusions, or legal theories of an attorney or an attorney's 
representative. Id. 

The first prong of the work product test. which requires a governmental body to show that 
the information at issue was created in anticipation of litigation, has two parts. A 
governmental body must demonstrate that ( I )  a reasonable person would have concluded 
from the totality of the circumstances surrounding the investigation that there was a 
substantial chance that litigation would ensue, and (2) the party resisting discovery believed 
in good faith that there was a substantial chance that litigation would ensue and conducted 
the investigation for the purpose of preparing for such litigation. See Nat'l Tunk I). 

Brotlzerton. 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" oflitigation does not 
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mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or unwarranted fear." Id. at 204. The second part of the work product test 
requires the governmental body to show that the materials at issue contain the mental 
impressions, opinions, conclusions, 01- legal theories of an attorney's or an attorney's 
representative. See TEX. R. CIV. P. 192.5(b)(l). A document containing core work product 
information that meets both parts of the work product test is confidential under rule 192.5, 
provided that the information does not Call within the scope of the exceptions to the privilege 
enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

You contend that the attorney fee bills contain core attorney work product that is protected 
by rule 192.5. Having considered your arguments and reviewed the submitted information, 
we conclude you have not demonstrated that any of the remaining information consists of 
core work product for purposes of Texas Rule of Civil Procedure 192.5. Accordingly, the 
district may not withhold any portion of the submitted information under rule 192.5 . 

We now address your argument under section 552.101 of the Government Code fol- the 
infoi-mation that is not subject to section 552.022. Section 552.101 of the Government Code 
excepts fi-om disclosure "infor~nation considered to be confidential by law, either 
constitutional, statutory, or by judicial decision." Gov't Code 552.101. This section 
encompasses the doctrine of common-law privacy. Common-law privacy protects 
information if ( I )  the informatioti contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2)  the 
information is not of legitimate concern to the public. Irzd~ts. F O L ~ I I C ~ .  I,, Tex. I I I ~ U S .  Accide~zt 
nil., 540 S.W.2d 668. 685 (Tex 1976). The type of information considered intimate arid 
embarrassing by the Texas Supreme Court in Iiidustr-iiil FouncIc~rior7 included informatioil 
relating to sexual assault, pi-egnancy, mental or physical abuse i n  the workplace, illegilimate 
children. psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. 540 S.W.2d at 683. Upon ~eview, we find that the district has failed to demonstrate 
how any portion of the submitted information constitutes highly intimate or embarrassing 
information for the purposes of common-law privacy. Therefore, none of the submitted 
information is confidentiai under common-law privacy, and the district may not withhold any 
of the submitted information under section 552.101 on that basis. As you provide no other 
argument against disclosure, the remaining information must be released. 

In summary, the district may withhold the information we have marked under Texas Rule 
of Evidence 503. The remaining information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as preseiited to us: therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bod~es are prohibited 
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from asking the attorney general to reconsider this ruling. Gov't Code 8 552.301 (f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id .  $552.324(b). In order to get the full 
benefit of such an appeal. the governmental body must file suit within 10 calendar days. 
Id .  $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, the11 both the requestor and the attorney 
general have the I-ight to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmenral body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested infol-rnation, the requestor can appeal that decision by suing the governmental 
body. Id .  8 552.321(a); Tex-cis Dep'r oj'Pitb. Safety 1). Gi/hi.enrii, 842 S.W.2d 408. 41 1 
(Tex. App.-Austin 1992_ no writ). 

Pleaqe rememhei-that ii~idei- the Act the I-elease of informatioil trigfess certain procedures ~ O I -  

costs and charges to the requestor. If records are released in  co~npliance with this ruling, he 
sure that all charges for tlie information are at or below the legal aoloui~ts. Quesiions or 
complaints about over-charging must he directed to I-ladassah Schloss at the Office of the 
Attorney Generz~l at ( 5  12) 475-2497. 

If the governmental body. the requestor, or any other person has questions or colnrnents 
about this ruiing. they may contaci our oiiice. Although these is no sialuiory deadline [or 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

~ 2 '  
Loan Hong-Turney 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 283254 

Enc. Submitted docuinents 

c: Mr. David Lovelace 
i 03 Galaxy 
Austin, Texas 78734 
(wlo enclosures) 


