July 20, 2007

Ms. Holly C. Lytle

Assistant County Attorney
County of El Paso

500 East San Antonio, Room 503
El Paso, Texas 79901

OR2007-09229

Dear Ms. Lytle:

You ask whether certain information 1s subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 284488,

The 34" Judicial District Attorney’s Office (the “district attorney”) received a request for all
files regarding a specified investigation. You claim that the submitted information is
excepted from disclosure under sections 552,101, 552.108, 552.111, and 552.130 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information.

Initially, we note that some of the submitted information appears to have been obtained
pursuant to a grand jury subpoena. The judiciary is expressly excluded from the
requirements of the Act. See Gov't Code § 552.003(1¥B). This office has determined that
a grand jury, for purposes of the Act, 1s a part of the judiciary and is therefore not subject to
the Act. See Open Records Decision No. 411 (1984). Further, records kept by another
person or entity acting as an agent for a grand jury are considered to be records in the
constructive possession of the grand jury and therefore are not subject to the Act. See Open
Records Decisions Nos. 513 (1988), 398 (1983). But see ORD 513 at 4 (defining limits of
judiciary exclusion). The fact that information collected or prepared by another person or
entity is submitted to the grand jury does not necessarily mean that such information is in
the grand jury’s constructive possession when the same information is aiso held in the other
person’s or entity’s own capacity. Information held by another person or entity but not
produced at the direction of the grand jury may well be protected under one of the Act’s
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specific exceptions to disclosure, but such information is not excluded from the reach of the
Act by the judiciary exclusion. See ORD 513. Thus, to the extent that the district attorney
has possession of the submitted information as an agent of the grand jury, such information
is in the grand jury’s constructive possession and 1s not subject to the Act. This decision
does not address the public availability of any such information., To the extent that the
district attorney does not have possession of the submitted information as an agent of the
grand jury, the information is subject to the Act and must be released uniess it falls within
an exception to public disclosure.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that another statute makes
confidential. You claim that the information in Exhibit B is excepted from public disclosure
under section 552.101 in comjunction with the Medical Practices Act (“MPA”). Occ.
Code §§ 151.001-165.160. Section 159.002 of the MPA provides in part:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, is
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnostis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

{¢) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). Furthermore, we have concluded that when a file is created as the result of a hospital
stay, all of the documents in the file that relate to diagnosis and treatment constitute either
physician-patient communications or records of the identity, diagnosis, evaluation, or
treatment of a patient by a physician that are created or maintained by a physician. See Open
Records Decision No. 546 (1990). When a patient is deceased, medical records may be
released only on the signed consent of the deceased’s personal representative. See
id § 159.005(a)(5). The consent in that instance must specify (1) the information to be
covered by the release, (2) reasons or purposes for the release, and (3) the person to whom
the information is to be released. See id. §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the governmental body
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obtained the records. See id. § 159.002(c); Open Records Decision No. 565 at 7(1990). We
have marked the information in Exhibit B that constitutes medical records that may only be
released in accordance with the MPA. However, you have failed to demonstrate how the
remaining information in Exhibit B constitutes records governed by the MPA.

You also raise section 552.101 in conjunction with section 773.091 of the Health and Safety
Code, which provides in part;

{b) Records of the identity, evaluation or treatment of a patient by
emergency medical services personnel or by a physician providing medical
supervision that are created by the emergency medical services personnel or
physician or maintained by an emergency medical services provider are
confidential and privileged and may not be disclosed except as provided by
this chapter.

{(c) Any person who receives information from confidential communications
or records as described by this chapter, other than a person listed in
Section 773.092 who 1s acting on the survivor’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was obtained.

Health & Safety Code § 773.091(b)-(c). Section 773.091 further provides, however, that
“[tlhe privilege of confidentiality under this section does not extend to information regarding
the presence, nature of injury or illness, age, sex, occupation, and city of residence of a
patient who is receiving emergency medical services.” Id. § 773.091(g). The information
in Exhibit C 1s confidential under section 773.091, except as specified by 773.091(g). We
note that this imformation may be released to “any person who bears a written consent of the
patient or other persons authorized to act on the patient’s behaif.” Id. § 773.092(e)(4).
Among the individuals authorized to act on the patient’s behalf'in providing written consent
is a “personal representative” if the patient is deceased. /d. § 773.093(a). Section 773.093
provides that a consent for release must specify: {1)the information or records to be covered
by the release; (2) the reasons or purpose for the release; and (3) the person to whom the
information is to be released. Thus, the district attorney must withhold the records in Exhibit
Cunder section 552.101 of the Government Code in conjunction with section 773.091 of the
Health and Safety Code, except as specified by section 773.091(g). However, the district
attorney must release these records on receipt of proper consent under section 773.093(a).
See id. §§ 773.092, .093.

Section 552.101 further encompasses section 48.101 of the Human Resources Code, which
pertains to the disclosure of reports of abuse, neglect, or exploitation of elderly and disabled
persons in certain facilities and provides in relevant part as follows:

(a) The following information is confidential and not subject to disclosure
under Chapter 552, Government Code:
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{1y a report of abuse, negiect, or exploitation made under this
chapter;

(2) the identity of the person making the report; and

(3) except as provided by this section, all files, reports, records,
communications, and working papers used or developed in an
investigation made under this chapter or in providing services as a
result of an imvestigation.

(b) Confidential information may be disclosed only for a purpose consistent
with this chapter and as provided by [the Texas Department of Family and
Protective Services] or investigating state agency rule and applicable federal
law.

Hum. Res. Code § 48.101. The only entities authorized to conduct an investigation under
chapter 48 of the Human Resources Code are the Department of Family and Protective
Services (“DFPS”™) and certain other state agencies, depending on the circumstances
surrounding the incident. See Hum. Res. Code §§ 48.151, 48.152, 48.252, 48.301. Thus,
records of a police department investigation generally are not subject to section 48.101. The
report in Exhibit D and the documents in Exhibit F reflect that they were created by the
El Paso Police Department and the district attorney pursuant to their own investigations into
an alleged abuse. Thus, we conclude that the information in Exhibits D and F was not used
or developed in an investigation made under chapter 48 of the Human Resources Code.
Therefore, it may not be withheld under section 552.101 of the Government Code on this
basis. However, the information in Exhibit E consists of a report created by DFPS that was
used or developed in its investigation into the alleged abuse. Thus, we agree that the report
in Exhibit E is confidential under section 552,101 of the Government Code in conjunction
with section 48.101 of the Human Resources Code.

We note that such information must not be released to the public, except for a purpose
consistent with chapter 48 or as provided by a department or investigating state agency rule
or federal law. See id. § 48.101(b). But see id. § 48.101(c), (d), (e), () (permitting release
of confidential information in certain circumstances); 25 T.A.C. § 1.207. Section 48.101(d}
of the Human Resources Code provides that “[tThe . . . investigating state agency by rule
shall provide for the release on request o a person who is the subject of a report . . . or to
that person’s legal representative of otherwise confidential information relating to that
report.” Hum. Res. Code § 48.101(d). Section 48.101 also states that “[t]he department or
investigating state agency may adopt rules relating to the release of information contained
in the record of a deceased individual who was the subject of an investigation conducted by
the department or investigating state agency|.|” Hum. Res. Code § 48.101(e). Additionally,
the Texas Administrative Code provides that:
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(h) The completed investigative report regarding abuse, neglect, or
exploitation of an elderly or disabled person shall be released to the subject
of a report of abuse, neglect, or exploitation or to that person’s legal
representative upon request. Any information relating to the reporter’s
identity or any other individual whose safety or welfare may be endangered
by the disclosure shall be blacked out or deidentified.

25 T.A.C. § 1.207(h). The requestor is an attorney representing the family and the estate of
the deceased individual who was the subject of the alleged abuse. Therefore, the requestor
has a right of access to the report in Exhibit E under section 1.207, and the district attorney
must release this information to the requestor as provided in section 1.207(h) of the Texas
Administrative Code.

Section 552,101 also encompasses sections 560.001, 560.002, and 560.003 of the
Government Code. These sections govern the public availability of fingerprint information
and provide as follows:

Sec. 560.001. DEFINITIONS. In this chapter:

{1) “Biometric identifier” means a retina or iris scan, fingerprint, voiceprint, or
record of hand or face geometry.

(2) “Governmental body” has the meaning assigned by Section 552.003 fof the
Government Code], except that the term includes each entity within or created by the
judicial branch of state government.

Sec. 560.002. DISCLOSURE OF BIOMETRIC IDENTIFIER. A
governmental body that possesses a biometric identifier of an individual:

(1) may not sell, lease, or otherwise disclose the biometric identifier to another
person unless: '

(A) the individual consents to the disclosure;

(B) the disclosure is required or permitted by a federal statute or by
a state statute other than Chapter 552 [of the Government Code]; or

(C) the disclosure is made by or to a law enforcement agency for a
law enforcement purpose; and

(2) shall store, transmit, and protect from disclosure the biometric identifier using
reasonable care and in a manner that is the same as or more protective than the
manner in which the governmental body stores, transmits, and protects its other
confidential information.
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Sec. 560.003. APPLICATION OF CHAPTER 552. A biometric identifier
in the possession of a governmental body is exempt from disclosure under
Chapter 552.

Gov't Code §§ 560.001, 560,002, 560.003. There is no indication that the requestor has a
right of aceess under section 560.002 to the fingerprint information that we have marked.
Therefore, the district attorney must withhold the marked fingerprint information pursuant
to section 560.003 of the Government Code.

You also claim that portions of the submitted information are excepted under
section 552.101 in conjunction with chapter 411 of the Government Code. Criminal history
record information ("CHRI”) generated by the National Crime Information Center or by the
Texas Crime Information Center is confidential under chapter 411 of the Government Code.
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states
obtain from the federal government or other states. Open Records Decision No. 565 (1990).
The federal regulations allow each state to follow 1ts individual law with respect to CHRI
it generates. /d. Sectionn 411.083 of the Government Code deems confidential CHRJ that the
Texas Department of Public Safety (“DPS”) maintains, except that the DPS may disseminate
this information as provided in chapter 411, subchapter F of the Government Code. See
Gov’'t Code § 411.083. Sections 411.083(b)(1} and 411.089(a) authorize a cruminal justice
agency to obtainn CHRI; however, a criminal justice agency may not release CHRI except to
another criminal justice agency for a criminal justice purpose. Id. § 411.085(b)(1). Other
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from
DPS or another criminal justice agency; however, those entities may not release CHRI
except as provided by chapter 411. See generally id. §§ 411.090 - .127. Furthermore, any
CHRI obtained from DPS or any other criminal justice agency must be withheld under
section 552.101 of the Government Code in conjunction with Government Code chapter411,
subchapter F. See Gov’t Code § 411.082(2)(B) (term CHRI does not include driving record
information). Therefore, the district attorney must withhold the CHRI that we have marked
under section 552.101 of the Government Code in conjunction with federal law and
chapter 411 of the Government Code.'

Next, we address your claim under section 552.108 of ‘the Government Code.
Section 552.108 of the Government Code provides in pertinent part:

(2) Information held by a law enforcement agency or prosecutor that deals
with the detection, investigation, or prosecution of crime is excepted from

[required public disclosure} ifi . ..

{4) itis information that:

' Because our ruling on this issue is dispositive, we need not address your remaining argument against
disclosure.
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{A) is prepared by an attorney representing
the state in anticipation of or in the course of
preparing for criminal litigation; or

(B) represents the mental impressions or legal
reasoning of an attorney representing the
state.

(b} Aninternal record or notation of a law enforcement agency or prosecutor
that is maintained for internal use in matters relating to law enforcement or
prosecution is excepted from [required public disclosure] if: . . .

{3) the internal record or notation:

{A) is prepared by an attorney representing
the state in anticipation of or in the course of
preparing for crintnal litigation; or

(B) represents the mental impressions or legal
reasoning of an attorney representing the
state.

Gov't Code § 552.108(a)(4), (b)3). A govermnmental body that claims an exception to
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information that the governmental body seeks to withhold. See
id. § 352.301(e)(1XA), Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977); Open Records
Decision No. 434 at2-3 (1986). You state that the information i Exhibit [ was prepared by
an attorney representing the state in the course of preparing for litigation and that this
information reflects the attorney’s mental impressions and legal reasoning. Based on your
representations and our review, we conclude that section 552.108(a)(4) is applicable to the
information in Exhibit I and it may be withheld on this basis.?

You claim that the information contains Texas-issued motor vehicle record information.
Section 552.130 of the Government Code provides that information is excepted from
required public disclosure “if the information relates to: (1) a motor vehicle operator’s or
driver’s license or permit issued by an agency of this state; [or](2) a motor vehicle title or
registration issued by an agency of this state[.]” Gov’t Code § 552.130. Thus, the district
attorney must withhold the Texas-issued motor vehicle record information marked under
section 552,130 of the Government Code.

? As our ruling is dispositive, we need not address your remaining arguments against the disclosure
of this information.



Ms. Holly C. Lytle - Page 8

In summary, the medical records in Exhibit B may only be released in accordance with the
MPA. The district attorney must withhold the emergency medical services records in
Exhibit C under section 552.101 in conjunction with section 773.091 of the Health and
Safety Code, except as specified by section 773.091{g). The district attorney must withhold
the marked fingerprint information in Exhibit G pursuant to section 552.101 of the
Government Code in conjunction with section 560,003 of the Government Code. The
district attorney must withhold the CHRI in Exhibit H under section 552.101 of the
Government Code in conjunction with section 411,085 of the Government Code. The
district attorney may withhold the information in Exhibit [ under section 552.108(a}(4) of
the Government Code, Finally, the district attorney must withhold the marked Texas-issued
motor vehicle record information under section 552.130 of the Government Code. The
remaining submitted information must be released to the requestor.®

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. /d. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 1¢ calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with if, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.

Id. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body 1s responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
will either release the public records promptly pursuant to section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. /d. § 552.3215(¢).

* We note that the submitied information contains secial security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body fo redact & living person’s social security number from
public refease without the necessity of requesting a decision from this office under the Act. See Gov't

Code § 532.147.



Ms. Holly C. Lytle - Page 9

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. Id. § 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 411
(Tex. App—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Ifrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to recetve any comments within 10 calendar days
of the date of this ruling.

Sincerely, f
4 u/u\_/ c/f”wwa/
Nikki Hopkins

Assistant Attorney General
Open Records Division

NH/mef
Ref:  ID# 284488
Fnc. Submitted documents

c Mr. Carlos Eduardo Cardenas
Law Office of Joseph Abraham, Jr.
3" Floor—Toltec Building
717 East San Antonio Street
E! Paso, Texas 79901
{w/o enclosures)



