
G R E G  A B B O T T  

August 1, 2007 

Mr. Scott A. Kelly 
Deputy General Counsel 
Texas A&M University System 
A&M System Building, Suite 2079 
200 Technology Way 
College Station. Texas 77845-3424 

Dear Mr. Kelly: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"). chapter 552 of the Government Code. Your request was 
assigned ID# 285380. 

The Texas A&M University (the "university") received a request for a list of university 
"employees who participate in the [Optional Retirement Program ("ORP")] andlor 403b 
program [and which] vendor they are currently using." You claim that a portion of the 
requested illformation is excepted from disclosure under section 552.101 of the Government 
Code. We have considered the exception you claim and reviewed the submitted 
information.' 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 8 552.101. This section also encompasses the doctrine of common law privacy. 
Common law privacy protects information if ( I )  the information contains highly intimate 01- 

'We assume that the "representative sample" of records submitted to t11is office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does no1 authorize the withholding of. any other requested records 
to thc extent ihai those I-ccords contain substantially different types of information than that submitted to this 
ofSice. 
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embarrassing facts the publication of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the public. I11dus. F O U I Z ~ .  V. 

Tex. Iizdus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). Prior decisions of this office 
have found that financial information relating only to an individual ordinarily satisfies the 
first requirement of the test for common law privacy, but that there is a legitimate public 
interest in the essential facts about a financial transaction between an individual and a 
governmental body. See Open Records Decision Nos. 600 (1992), 545 (1990), 373 (1983). 
For example, a public employee's allocation of his salary to a voluntary investment program 
or to optional insurance coverage which is offered by his employer is a personal investment 
decision and information about it is excepted from disclosure under the common law right 
of privacy. See Open Records Decision No. 545 (1990). Likewise, an employee's 
designation of a retirement beneficiary is excepted from disclosure under the common law 
right to privacy. See Open Records Decision No. 600 (1992). However, information 
revealing that an employee participates in a group insurance plan funded partly or wholly by 
the governmental body is not excepted from disclosure. See Open Records Decision No. 600 
at 10 ( I  992). You state that the university's ORP is funded in part by the university and, as 
such, there is a legitimate public interest in an employee's participation in this program. 
However, you state that the selection of an ORP or other 403b vendor is a private, voluntary 
decision made independently by an employee. Upon review of your arguments and the 
submitted information, we conclude that the selection of an ORP or other 403b vendor is a 
private financial decision. Accordingly, the information you have marked must be withheld 
under section 552.101 in conjunction with common law privacy. The remaining submitted 
information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore. this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. Id. 
8 552.321(a). 

If this ruling requires the governmental body to release all 01. part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
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Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the governmental hody to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
hody. Id. S: 552.321(a); Texus Dep't qfPuh. Sufety v. Gilbrearh, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaillts about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the governmental hody, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us. the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. , 

Jennifer!Luttrall. 
~ s s i s i&t  Attordey General 
Open Records Division 

Ref: ID# 285380 

Enc. Submitted documents 

c: Mr. Brian Turpen 
Financial Advisor 
Edward Jones 
1 100 B Harvey Road 
College Station, Texas 77840-4755 
(wlo enclosures) 


