ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

August 2, 2007

Mr. Lewis R, Haws
Assistant District Attorney
County of Cameron

974 East Harrison Street
Brownsville, Texas 78526

OR2007-09856

Dear Mr, Haws:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned 1D# 284335,

The Cameron County District Attorney (the “district attomey”) received a request for the
complete file relating to a specified criminal cause. You claim that the requested
information is excepted from disclosure under sections 552,101, 552.103, S552.108,
and 552.111 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted representative sample of information.'

Initially, we must address the district at‘orney’s obligations under section 552.301 of the
Government Code. Section 552.301 prescribes procedures that a governmental body must
foliow in asking this office to decide whether requested information is excepted from public
disclosure. Pursuant to section 552.301(b), a governmental body must ask for a decision
from this office and state the exceptions that apply within ten business days of receiving the
written request. If'a governmental body fails to comply with section 552.301, the requested
information 1s presumed to be subject to required public disclosure and must be released,
unless there is a compelling reason to withhold any of the information. See id. § 552.302;
Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ).

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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You explain that the district attorney received the initial request on April 24, 2007, On
April 26, 2007, the district attorney asked the requestor to clarify his request. See Gov’t
Code § 552.222 (providing that a governmental body may ask the requestor to clarify the
request if what information is requested is unclear to the governmental body). Thus, the ten-
day time period to request a decision under section 552.301(b) was tolled on April 26, 2007.
See id. § 552.301(b); Open Records Decision No. 663 at 5 (1999) (providing that ten-day
period is tolled during the clarification process). The district attorney received the
requestor’s clarification on May 2, 2007; consequently, the ten-business-day period resumed
on May 3, 2007. You submitted your request for a decision from this office on
May 15, 2007; accordingly, the district attorney did not request a decision from this office
within the ten-business-day period prescribed by subsection 552.301(b).> Therefore, the
submitted information is presumed to be public under section 552.302. This statutory
presumption can generally be overcome when information is confidential by law or third-
party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2
(1982). In this instance, the district attorney claims exceptions to disclosure under
sections 552.101, 552.103, 552.108, and 552.111 of the Government Code.
Sections 552.103, 552.108, and 552.111 are all discretionary in nature; they serve only to
protect a governmental body’s interests and may be waived. As such, they do not generally
constitute compelling reasons to withhold information. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.~Dallas 1999, no pet.)
(governmental body may waive section 552.103); Open Records Decision Nos. 663 (1999}
{governmental body may waive sections 552.103 and 552.111), 473 (1987) (governmental
body may waive section 552.111), 177 (1977) (governmental body may waive statutory
predecessor to section 552,108). Therefore, the district attorney may not withhold any of the
submitted information under sections 552.103, 552.108, or 552,111 of the Government
Code. However, we will address the district attorney’s claims under section 552,101 which
can provide a compelling reason for non-disclosure under section 552.302.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101.° Section 552.101 encompasses the doctrine of common-law privacy, which
protects information if (1) the information contains highly intimate or embarrassing facts the
publication of which would be highly objectionable to a reasonable person, and (2} the
information is not of legitimate concern to the public. ndus. Found. v. Tex. Indus. Accident
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the appiicability of common-law

*You inform us that the district attorney requested and received clarification of this request for
information. See Gov't Code § 352.222(b) (governmental body may communicate with requestor for purpose
of clarifying request). We note that an appropriate request for clarification under section 552.222{h) merely
tolls a governmental body’s statutory deadlines under section 552.301 and does not initiate new ten- and fifteen-
business-day intervals in which to seek a decision. See Open Records Decision No, 663 at 2-5 (1999).

*We understand the district attorney to raise section 552.101 in conjuncticn with common-law privacy,
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privacy, both prongs of this test must be demonstrated. Id. at 681-82. This office has found
that personal financial information not relating to a financial transaction between an
individual and a governmental body is excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 600 (1992), 545 (1990). We note
that common-law privacy protects the interests of individuals, and not those of corporate
entities and other business organizations. See Open Records Decision Nos. 620 (1993)
{corporation has no right to privacy), 192 (1978) (right to privacy is designed primarily to
protect human feelings and sensibilities, rather than property, business, or other pecuniary
interests); see also U. S. v. Morion Salt Co., 338 U.S. 632, 652 (1950); Rosen v. Matthews
Constr. Co., 777 S.W.2d 434 (Tex. App—Houston [14th Dist.] 1989), rev'd on other
grounds, 796 S.W.2d 692 (Tex. 1990} (corporation has no right te privacy). Upon review,
we have marked the information that must be withheld under section 552.101 of the
Government Code in conjunction with common-law privacy. As to the remaining
information, however, we find that it is not protected by common-law privacy and may not
be withheld under section 552.101 on that basis.

We note that the submitted information includes 1040 tax forms. Section 552.101 also
encompasses information protected by other statutes, including federal law. Section 6103(a)
of title 26 of the United States Code provides that tax return information is confidential,
See 26 U.S.C. § 6103(a)}2), (b}2)(A), (pX8); see also Open Records Decision No. 600
(1992); Attorney Gereral Op. MW-372 (1981). Accordingly, this information is confidential
under section 6103(a), and the district attorney must withhold it under section 552.101 of'the
Government Code in conjunction with federal law.

We note that some of the submitted information is excepted from disclosure by
section 552.130 of the Government Code. Section 552,130 provides in relevant part:

(a) Information is excepted from the requirement of Section 552.021 if the
information relates to:

(1) a motor vehicle operator’s or driver’s license or permit
issued by an agency of this state; [or]

{2) amotor vehicle title or registration issued by an agency of this state[. ]

fd. §552.130. Accordingly, you must withhold the Texas motor vehicle record information
we have marked under section 552,130 of the Government Code.

We also note that the submitted information contains information that is protected from
disclosure by section 552,136 of the Government Code. Section 552.136 states that
“[n]otwithstanding any other provision of this chapter, a credit card, debit card, charge card,
oraccess device number that is collected, assembled, or maintained by or for a governmental
body is confidential.” Id. § 552.136. Accordingly, the district attorney must withhold the
account numbers we have marked under section 552.136 of the Government Code,
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Section 552.137 excepts from disclosure “an e-mail address of a member of the public that
is provided for the purpose of communicating electronically with a governmental body”
unless the member of the public consents to its release or the e-mail address is of a type
specifically excluded by subsection (c). /d. § 552.137(a)-(c). Wenote that section 552.137
does not apply to a government employee’s work e-mail address because such an address
is not that of the employee as a “member of the public” but is instead the address of the
individual as a government employee. You do not inform us that a member of the public has
affirmatively consented to the release of any e-mail address contained m the submitted
materials. Therefore, the district attorney must withhold the e-mail addresses we have
marked under section 552.137.

Lastly, we note that some of the information that is subject to release 18 protected by
copyright. A governmental body must aliow inspection of copyrighted information unless
an exception to disclosure applies to the information. See Attorney General Opinion JM-672
{1987). An officer for public information also must comply with copyright law, however,
and is not required to furnish copies of copyrighted information. /d. A member of the public
who wishes to make copies of copyrighted information must do so unassisted by the
governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit. See Open
Records Decision No. 550 at 8-9 (1990).

In summary: (1) we have marked personal financial information that the district attorney
must withhold under section 552.101 of the Government Code in conjunction with
common-law privacy; (2) the district attorney must withhold the 1040 tax forms under
section 552.101 of the Government Code in conjunction with federal law; (3) the district
attorney must withhold the Texas motor vehicle record information we have marked under
section 552.130 of the Government Code, the account numbers we have marked under
section §52.136 of the Government Code, and the marked e-mail addresses in accordance
with section 552.137 of the Government Code. The remaining submitted information must
be released to the requestor, but any information protected by copyright must be released in
accordance with copyright law.!

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If'the

“We note that the submitted information contains social security numbers. Section 552.147{b}) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
pubtic release without the necessity of requesting a decision from this office under the Act.
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governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. 7d. § 552.324(b). In order to get the
full benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)3), (¢). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney
general have the right to file suit against the governmental body to enforce this ruling.
ld. § 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the governmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, upon receiving this ruling, the governmental body
_will either release the public records promptly pursuant {o section 552.221(a) of the
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the
Government Code. [If the governmental body fails to do one of these things, then the
requestor should report that failure to the attorney general’s Open Government Hotline,
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or
county attorney. Id. § 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental
body. /d. § 552.321(a); Texas Dep’t of Pub. Safety v. Gilbreath, 842 S'W.2d 408, 411
(Tex. App.—Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures
for costs and charges to the requestor. Hrecords are released in compliance with this ruling,
be sure that all charges for the information are at or below the legal amounts. Questions or
complaints about over-charging must be directed to Hadassah Schloss at the Office of the
Attorney General at (512) 475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. Although there is no statutory deadline for
contacting us, the attorney general prefers to receive any comments within 10 calendar days

of the date of this ruling.
Sincerely

e h 30

Kara A. Batey
Assistant Attorney General
Open Records Division

KAB/mcf
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Relt  ID# 284333
Enc:  Submitted documents

c: Mr, Oscar H. Lopez
The Garcia Law Firm, P.C.
134 East Van Buren, 3% Floor
Harlingen, Texas 78550
(w/o enclosures)



