
ATTORNEY GENERAL OF TEXAS 
- - ---.. - 

G R E G  A B B O T T  

August 7,2007 

Mr. James C. Nolan 
Open Records ,4ttorney 
Comptroller of Public Accounts 
P.O. Box 13528 
Austin. Texas 7871 1-3528 

Dear Mr. Nolan: 

You ask whether certain irifo~lnatio~l is sr~bject to required public disclosure under the 
P~tblic Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned IDfi289203. 

The Comptroller of Public Accounts (the "comptroller") received two requests for 
information related to the selection of the Texas 529 Plall manager by the Texas Prepaid 
Higher Education Tuition Board. You state that some responsive inforlnation has been 
released to the requestor. You claim that the submitted infomation is excepted from 
disclosure under section 552.104 ofthe Government Code. You also state that "some of the 
responsive information appears to beprotected by copyright." In addition, you havenotified 
the interested third parties of the comptroller's receipt of the request for infomlatioii and of 
the right of each third party to submit arguments to this office as to why the requested 
informatioll should not be released to the requestor.' See Gov't Code 5 552.305(d); see also 
Open Records Decision No. 542 (1990) (determining that statutory predecessor to 
section 552.305 permits governmental body to rely on interested third party to raise and 
explain applicability of exception in Act in certain circutnstances). We have considered the 
claimed exceptions and reviewed the submitted inforn~ation.~ 

'The third parties that received notice pursuant to 552.305 arc the following; Uproniise Investments, 
Inc., and OF1 Private Iiivestments, Inc. 

'We assume that the "representative sample" ofrecoi.ds submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decisioii Nos. 499 (1988), 497 (1988). This open 
records letter does ilot reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of infomiation than that sub~uitted to this 
office. 
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Section 552.104 of the Governmeilt Code excepts from disclosure "information that, if 
released, would give advantage to a competitor or bidder." Gov't Code 5 552.104. The 
pulpose of section 552.104 is lo protect a govemmental body's interests in competitive 
situatioris, typically in the context of competitive bidding. See Open Records Decision 
No. 592 (1991). A governmental body seeking to withhold illfornlation from disclosure 
uursuant to section 552.104 must demonstrate some actual or soecific harm in a oarticular 
competitive situation; a general allegation that a competitor will gain an unfair advantage 
will not suffice. See Open Records Decision No. 541 at 4 (1990). Section 552.104 yellerally - 
does not except bidding infornlation after competitive bidding has concluded and a contract 
has been executed. See Open Records Decisioll No. 541 (1990). 

In this instance, you inform us that the requested informatio~l pertains to a request for 
proposal issued by the comptroller. You further inform us that the deadline for submitting 
urouosals has nassed and a tentative selection has been made. You state that contract 
A A 

negotiations are on-going, and a contract has not yet been awarded. You explain that 
additional information may be sought from the entities submitting proposals. You state that - - -  - 
release of the infornlation will provide one of the bidders with a competitive advantage over 
others and would be a potential detriment to the interest of the state. Based on your 
representations and our review ofthe submitted information, we find that the coinptroller has 
demonstrated that release of the submitted infonnatioil would harill its interests in a 
particular competitive situation. We therefore coslclude that the comptroller may withhold 
the subsnitted information at this time p~rsuant  to section 552.104 ofthe Government Code. 
As our ruling is dispositive, we do not address the remaining claims. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied up011 as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers inlportant deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor, For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(E). Ifthe 
governmental body wants to challenge this ruling, the govevllrnental body must appeal by 
filing suit in Travis County within 30 ca:endar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this n~l lng  and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the goven~niental body to enforce this mling. 
Id. § 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govemmellt Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
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Government Code. If the governmentcil body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requcsted infortnation, the requestor can appeal that decision by suing the governmental 
body. Id. 6 552.321(a); Texas Dep't of'Pzlb. Sczfetj~ v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conlpliatlce with this ruling, 
be sure that all charges for the information are at or below the legal amoilnts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutoly deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

Ref: ID# 289203 

Enc. Submitted documents 

c: Mr. Eric Torbensoll 
Ms. Pamela Yip 
Staff Writers 
Dallas Morning News 
508 Young Street 
Dallas, Texas 75202 
(wio enclosures) 

Mr. Bernie McNamara 
Mr. Mark A. Chapleau 
Upromise Investruents, Inc. 
95 Wells Avenue, Suite 160 
Newton, Massachusetts 02459 
(wio enclosures) 
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Ms. Raquel Granahan 
OF1 Private Investments, Inc. 
Two World Financial Center 
225 Liberty Street, 11"' Floor 
New York, New York 10281 
(W/O enclosures) 


