
G R E G  A B B O T T  

August 7,2007 

Mr. James R. Evans 
Attorney at Law 
Nargrove & Evans, L.L.P. 
4425 Mopac South, Building 3, Suite 400 
Austin, Texas 78735 

Dear Mr. Evans: 

You ask whether certain i~lforination is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govenlnient Code. Your request was 
assigned ID# 28595 1. 

The Cameron County Appraisal District (the "district"), which you represent, received a 
request for information pertaining to real property in Cameron County. You claim tliat the 
requested inforntation is excepted fro111 disclosure under sections 552.101 and 552.1 10 of 
the Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sanlple of information.' 

Section 552.101 of the Government Code excepts from disclosure "inforniation considered 
to be confidential by law, either constitlitional, statuto~y, or by judicial decision." Gov't 
Code 5 552.101. This section encompasses information protected by other statutes. 
Section 22.27 of the Tax Code states in pertinent part: 

(a) Rendition statements, real and personal property reports, attachn~ents to 
those statements and reports, and other information the owner of property 
provides to the appraisal office in connection with the appraisal of the 

'We assume that the "representative sample" of records submitted to this office is truly represeiitative 
of the requested records as a whole. See Ope11 Records Decisiori Nos. 499 (1988), 497 (1988). This open 
records ietter does not reach, and therefore does not authorize the withholding of, ariy otliei- ieqiiested records 
to the extent that those records coritaiii substantially different types of irifoi-mation than tliat submitted to this 
office. 
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property, including income and expense infornlation related to a property 
filed with an appraisal office and information voluntarily disclosed to an 
appraisal office or the conlptroller about real or personal property sales prices 
after a promise it will be held confidential, are confidential and not open to 
public inspection, The statenlents and reports and the infonnation they 
contain about specific real or personal property or a specific real or persolla1 
property owner and information volulitarily disclosed to an appraisal office 
about real or personal property sales prices after a pro~llise it will be held 
confidential may not be disclosed to anyone other than an einployee of the 
appraisal office who appraises property except as authorized by 
Subsection (b) of this section. 

Tax Code S 22.27(a). You state the s~ibmitted documents contain sales information that was 
obtained by the district, under promises of confidentiality, either from property owners or 
from a multiple listing service ("MLS"). You contend that information obtained from a 
property owner or from an MLS under a promise of confidentiality is confidential under 
section 22.27. 

Having considered your arguments, we conclude that to the extent that the subnlitted 
information was voluntarily disclosed to the district by a property owner in connection with 
an appraisal of property, after a promise of confidentiality, any such inforn~ation is 
confidential under section 22.27(a) of the Tax Code. The district must withhold any such 
information under section 552.101 of the Government Code. However, any submitted 
information that was not voluntarily disclosed to the district by property owners in 
connection with an appraisal of property, after a promise of confidentiality, is not 
confidential under section 22.27(a) and may not be withheld on that basis under 
section 552.101. We note that information obtained from an MLS does not constitute 
"information the owner of property protides to the appraisal office in connection with the 
appraisal of the property." Tax Code 5 22.27(a). Tlierefore, because it does not fall within 
the scope of section 22.27(a), none of the submitted MLS information is confidential under 
section 22.27(a), and the district may not withhold any of that iriforl~lation under 
section 552.101. 

You also claim that the MLS infonnation is excepted from disclosure under section 552.1 10 
of the Government Code. Section 552.1 10 protects theproprietaly interests ofprivate parties 
by excepting from disclosure two types of infonnation: trade secrets and comn~ercial or 
financial infoin~ation the release of which would cause a third party substantial competitive 
harm. Section 552.1 lO(a) ofthe Govemnlent Code excepts from disclosure "[a] trade secret 
obtained from a person and privileged or confidential by statute or judicial decision." The 
Texas Supreme Court has adopted tile definition of trade secret from section 757 of the 
Restatement of Torts. Hyde C o p .  v. Hufines, 3 14 S.W.2d 763 (Tex. 1958); see also Open 
Records Decision No. 552 at 2 (1990). Section 757 provides that a trade secret is 

any formula, pattern, device or colnpilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
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over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a b~~siness . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operaf on of the business . . . . [It may] relate to the sale of goods or to other 
operations in the business, sucli as a code for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS 5 757 cmt. b (1939); see also Hz&fines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office cor~siders 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret  factor^.^ RESTATEMENT OF TORTS § 757 cmt. b (1939). This office Iias held that if 
a governmental body takes no position with regard to the application of the trade secret 
branch of section 552.1 10 to requested information, we ~uust accept aprivate person's claim 
for exception as valid under that branch if that person establishes aprinzafacie case for 
exception and no argument is sublnitted that rebuts the claim as a matter of law. ORD 552 
at 5-6. However, we cannot conclude that section 552.110(a) applies unless it has been 
shown that the information meets the definition of a trade secret and the necessary factors 
have been demonstrated to establish a trade secret claim. See Open Records Decision 
No. 402 (1983). 

Section 552.1 10(b) excepts from disclosure "[c]onimercial or financial information for 
which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the information was obtained." 
Section 552.1 10(b) requires a specific factual or evidentiary showing, not conclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
of the requested information. See Open Records Decision No. 661 at 5-6 (1999) (business 
enterprise must show by specific factual evidence that release of information would cause 
it substantial competitive harm). 

Having considered your arguments and reviewed the information at issue, we find that you 
have not shown that the MLS inforniation meets the definition of a trade secret or 
demonstrated the necessary factors to establish a trade secret claim. We also find that the 
district has made only conclusory allegatioiis that release of the illformation at issue would 

'The following are the six factors that tlie Restatetilent gives as indicia of whether inforiliatioil 
constitutes a trade secret: ( I )  tlie extent to which the inforiliation is known outside of the company; ( 2 )  thc 
cxtent to which it is known by einployees and others involved in tlie company's biisiness; (3) the extent of 
measures taken by tlie conlpally to guard tlie secrecy ofthe iiiforination; (4) tiic value oftiie infunnation to the 
company and its competitors; ( 5 )  the aliiount of rffort or moncy expended by the company in developing the 
infortnation; (6) the ease or difficulty with which the information could bepropei-ly acquired or duplicated by 
others. RESTATEMENT OF TORTS $ 757 cnit. b (1939); see also Open Records Decision Nos. 319 at 2 
(1952), 306 at 2 (1982), 255 at 2 (1980). 
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cause a third party substantial competitive illjury and has provided no specific factual or 
evidentiary showing to support such allegations. 

You also inform us that the Brownsville Board of Realtors and the Hariingen Board of 
Realtors were notified of your request for this ruling. See Gov't Code $552.304 (any person 
may subtllit written comments stating why information at issue in request for attorney 
general decision should or should not be released). As of the date of this decision, we have 
receivedno correspondence from either ofthose parties. Therefore, neither the Brownsville 
Board of Realtors nor the Harlingen Board of Realtors has provided us with any basis to 
conclude that either party has a protected proprietary interest in any of the MLS information. 
See id. 3 552.1 lO(a)-(b); Open Records Decision Nos. 552 at 5 (1990) (party must establish 
puinza facie case that informati011 is trade secret); 661 at 5-6 (1999) (to prevent disclosure 
of commercial or financial information, party must show by specific factual or  evidentiary 
material, not eonclusory or generalized allegations, that it actually faces competition and that 
substantial competitive injury would likely result from disclosure). We therefore conclude 
that the district may not withhold any ofthe MLS il~fornlation under section 552.1 10 of the 
Government Code. 

We note that some of the remaining information is excepted under section 552.137 of the 
Governme~lt Code. Section 552.137 excepts from disclosure "an e-mail address ofamember 
of the public that is provided for the purpose of communicating electro~lically with a 
governmental body" unless the member of the public consents to its release or the e-mail 
address is of a type specifically excluded by subsection (c). See Gov't 
Code 5 552.137(a)-(c). The e-mail addresses at issue do not appear to be of a type 
specifically excluded by section 552.137(c). You do not inform us that a member of the 
public has affirmatively consented to the release of any e-mail address contained in the 
submitted materials. Therefore, the district must withhold the e-mail addresses we have 
marked under section 552.137.3 

You also state that some of the remaining information includes notice of copyright 
protection. A custodian of public records must comply with the copyrigltt law and is not 
required to furnish copies of records that are copyrighted. Attorney General Opinion 
JM-672 (1987). A governmental body must allow inspectio~l of materials that are subject 
to copyright protection unless an exception applies to the informatioil. Id. If a member of 
the public wishes to make copies of copyrigl~ted materials, the person must do so unassisted 
by the governmental body. In making copies, the member of the public assumes the duty of 
coinpliance with the copyright law and the risk of a copyright infringement suit. See Open 
Records Decision No. 550 (1990). Accordingly, in releasing the MLS information the 
district must release copyrighted iiifonnation only in accordance with copyright law. 

'The Office of the Attorney General will raise a nia~idatory exception like section 552.137 on behalf 
of a governiiiental body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 
(1987), 480 (1987), 470 (1987). 



Mr. James R. Evans - Page 5 

In summary, to the extent that the submitted infollnation was voluntarily disclosed to the 
district by a property owner in connection with an appraisal of property, after a promise of 
confidentiality, any such information is confidential under section 22.27(a) of the Tax Code 
and must he withheld from disclosure under section 552.101 ofthe Government Code. We 
have marked the information that the district must witl~l~old under section 552.137 of the 
Government Code. The remaining information liiust be released in accordance with 
copyright law. 

This letter n~ling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a previous 
detern~ination regarding any other records or any other circumstances. 

Thls ruling triggers important deadlines regarding the rights and respo~lsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this mling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body ruust appeal by 
filing suit in Travis County within 30 calendar days. Id. 3 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governillental hody to enforce this ruling. 
Id. 3 552.321(a). 

If this ruling requires the governmental hody to release all or part of the requested 
information, the governmental hody is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or pemlits the governmental body to witf~hold all or some of the 
requested information, the requestor can appeal that decision by suing the govenimental 
body. Id. 5 552.321(a); Texas Dep't ofpub. Safety v. Gilbrenth, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Piease remember that under the Act the release of information triggers ce~tain procedures -- 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
bc sure that all charges for the information are at or below the legal amounts. Questions or 
coiq,laints about over-charging must be directed to Hadassall ~ch loss  at the Office of the 
Attorney General at (512) 475-2497. 
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If the governmental body, the requestor, or any other person has questions or con~rnents 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, tlie attorney general prefers to receive any conlnlents within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Heather Pendleton Ross 
Assistant Attorney General 
Open Records Division 

Ref: ID# 285951 

Enc: Submitted documents 

C: Mr. Ramon A. Oliverez 
Executive Appraisals 
P.O. Box 1016 
Sail Juan, Texas 78589 
(W/O enclosures) 

Brownsviile Board of Realtors 
c/o Mr. James R. Evans 
Attorney at Law 
Hargrove & Evans, L.L.P. 
4425 Mopac South, Building 3, Suite 400 
Austin, Texas 78735 
(wio enclosures) 

Harlingen Board Of Realtors 
C/O Mr. James R. Evans 
Attonley at Law 
Hargrove & Evanls, L.L.P. 
4425 Mopac South, Building 3, Suite 400 
Austin. Texas 78735 
(wio enclosures) 


