
ATTORNEY GENERAL OF TEXAS 
- 

G R E G  A B B O T T  

August 8,2007 

Mr. Robert T. Bass 
Allison, Bass & Associates, L.L.P 
A.O. Watson House 
402 West 12th Street 
Austin, Texas 78701 

Dear Mr. Bass: 

You ask whether certain illfor~xation is subject to required public disclosure ~mder the 
Public Information Act (the "Act"), chapter552 of the Go~~ernment Code. Your request was 
assigned ID# 286093. 

The Jack Co~i~lty Judge's Office (the "county"), which you represent, received a request for 
ally and all documents related to the personal digital assistant ("PDA") of a named judge. 
You assert that a portion of the information is not srtbject to the Act. Additionally, you raise 
sections 552.101, 552.102, 552.108, 552.109, and 552.117 of the Gover~iment Code.' We 
have considered your arguments and reviewed the submitted information. 

Iilitially, you note that the Act does not apply to records of the judiciary. Gov't 
Code 8 552,003(B). The purposes and 11rnits of the judiciaiy exception were construed in 
Betzavides v. Lee, 665 S.W.2d 151 (Tex. App.-San Antonio 1983, no writ). The court 
explained the purpose of the judiciary exception: 

The judiciary exception . . . is important to safeguard judicial proceedings 
and inail~tain the independence of the judicial branch of government, 

'Although you also raise sections 552,103, 552.107, and 552.1 11 orthe Go\~ernment Code, you lmve 
provided 110 arguments explaining how these exceptions arc applicable lo the subinitled information. 
Therefore, the county has waived its claims under these exceptioiis. Gov't Code $5 552.301(e) (governmental 
body must provide comments explaiiiing why exceptions raised sl~ould apply to infol-iliatioil requested);seeaiso 
Open Records Decision Nos. 665 at 2 11.5 (2000) (discretional-)' exceptiol~s in general). 
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preserving statutory and case law already governing access to j~ldicial 
records. But it must not be extended to every governmental entity having 
any connection with the judiciary. 

Id. at 152. Thus, to fall witl~in the judiciary exception, the docuinent must contain 
information that pertains to judicial proceedings. See Open Records Decision Nos. 527 
(1989) (Court Reporters Certification Board not par? ofjudiciary because its records do not 
pertain to judicial proceedings), 204 (1978) (information held by county judge that does not 
pertain to proceedings before county cou-t subject to Act). Upon review of your argiiinents 
and the submitted information, we find that you have failed to demonstrate that any of the 
submitted information was collected, assembled, or maintained by or for the judiciary. 
Accordingly, none oftbe submitted information constitutes judicial records as coilternplated 
by section 552.003 of the Government Code. 

You also argue that a portion of tile informati011 at issue does not constitute public 
information under section 552.002 of the Government Code. Section 552.021 of the 
Government Code provides for public access to "public informatioil." See Gov't 
Code 5 552.021. Section 552.002(a) defines "public infomiation" as: 

[IInformation that is collected, assembled, or niaintained under a law or 
ordinance or in connection with the transaction of official business: 

(1) by a governmental body; or 

(2) for a governmental body and the governmental body 
owns the infonnation or has a right of access to it. 

Id. 5 552.002(a). Under this provision, information is generally "public infonnation" within 
the scope of the Act when it relates to the official busilless of a governmental body or is 
maintained by a public official or employee in the performance of official duties, even 
though it may be in the possession of one person. See Open Records Decision No. 635 at 4 
(1995). In addition, s ec t io~~  552.001 states it is the policy of this state that each person is 
entitled, unless otherwise expressly provided by law, at all times to complete inforlnation 
about the affairs of government and the official acts ofpublic officials and employees. See 
Gov't Code § 552.001(a). In this instance, however, you contend that the judge made 
personal entries on his PDA, which were created and maintained by him pri~narily for his 
personal use, and were not collected, assembled, or maintained in connection with the 
transaction ofofficial business by or for the cou~lty. Based on your representations and our 
review of the information at issue, we conclude that the judge's persolla1 calendar entries, 
e-mail contacts, and notes that were created and maintained primarily for his personal use 
are 1101 subject to disclosure under the Act and need not be released to the requestor. See 
id. $ 552.002(a), Open Records Decision No. 635 at 3-8 (appointment calendar purchased 
by state employee, who also maintained calendar herself and apparently had sole access to 
it, not subject to Act). 
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Next, we address your comment that the language in the written request for inforn~ation is 
unclear. Specifically, you state that the request is vague and au~ibi~uous.' A govelnmental 
body is required to make a good-faith effort to relate a request to inSonnation that it holds. 
See Open Records Decision No. 561 at 8 (1990) (construing statutory predecessor). Based 
on our review, we find that the county iias made a good-faith effort to relate the request to 
information that the county maintains. Accordingly, we will address your arguments against 
disclosure of this information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statuto~y, or by judicial decision." This 
section encompasses lnfonnationprotected by other statutes such as section 58.007(c) of the 
Family Code. Juvenile law enforcement records reiating to conduct that occurred on or after 
September 1, 1997 are confidential under section 58.007. Section 58.007(c) reads as 
follows: 

(c) Except as provided by Subse~tion (d), law enforcement records and files 
concerning a child and i~~formation stored, by electronic means or otherwise, - 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(I)  if maintained on paper or microfilm, kept separate from adult 
files and records; 

(2) if nlaintained electronicaliy in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from coiitrols to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapter B. 

Fam. Code $ 58.007(c). Upon review of the submitted information, we find that you have 
failed to demonstrate that any of the submitted illformation constitutes a law enforcemellt 
record or file concerning a juvenile suspect or offender. Therefore, no portion of the 
submitted infornlatiori may be withheld rmdcr section 552.101 of the Government Code ill 
conjullction with section 58.007 of the Family Code. 

Section 552.101 also encompasses informatioll that is considered to be confidential under 
other constitutional, statutory, or decisional law. See Open Records Decision Nos. 600 at 4 

'We note that the Act pennits a governmental body to seek clarification fl-0111 a requestor. See Gov't 
Code 552.222(b) (governmental body may co~i~niiiiiicate witl~requestorforpurposeof clai-iiyiilgor i~arrowiiig 
request for infor~natiou); see al.so Open Records Decision No. 663 at 5 (1999) (providing that time pel-iods 
proscribed by section 552.301 are tolled during the clariiicatioii process). 
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(1994) (constitutional privacy), 478 at 2 (1987) (statutory confidentiality), 61 1 at 1 (1992) 
(common-law privacy). Section 552.109 excepts f?om public disclosure "[plrivate 
correspondence or communications of an elected office holder relating to matters the 
disclosure ofwhich would coristitute ail invasion ofprivacy[.]" Gov't Code 5 552.109. This 
office has held that the test to be applied to infornlation under section 552.109 is the same 
as the test forn~ulated by tile Texas Supreme C o ~ ~ r t  in Industrial Fon~~datioi~ V. Texas 
Industrial Accident Board, 540 S.W.2d 668 (Tex. 19761, for information claimed to be 
protected under the doctrine of common-law privacy as incorporated by section 552.101. 
We will tilerefore consider your claims regarding common-law privacy under 
section 552.101 together with your claim under section 552.109. 

In Itzdustrial Fow?daiion, the Texas Supreme Court held that information is protected by 
common-la\v privacy if it: ( I)  contains highly intimate or embarrassing facts the publication 
of which would be highly objectionable to a reasonable person; and (2) is not of legitimate 
concern to the public. Id. at 685. The type of information considered intimate and 
embanassine bv the Texas Sunreme COLII? in Indzlstrial Foundation included information " - 
relating to sexual assault, pregnancy, mental or physical abuse in the workplace, iilegitimate 
children. vsychiatric treatment ofniental disorders, attempted suicide, and injuries to sexual .. . 
organs. 540 S.W.2d at 683. The type of information co~lsidered intimate and embarrassing 
by the Texas Supreme Court in Industrial Fo~~ndation included information relating to 
sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate children, 
psychiatric treatment of iilental disorder., attempted suicide, and injuries to sexual organs. 
Id. at 683. In addition, this office has found that the following types of infor~l~atiorm are 
excepted from required public disclosure under common-law privacy: some kinds of 
medical infomiation or information indicating disabilities or specific illnesses, see Open 
Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related stress), 455 
(1987) (prescription drugs, illnesses, operations, and physical handicaps); personal financial 
iilformation not relating to the financial transaction between an individual and a 
governmental body, see Open Records Decision Nos. 600 (1992), 545 (1990); and identities 
of victims of sexual abuse, see Open Records Decision Nos. 440 (1986), 393 (1983), 339 
(1982). Some of the submitted information contains information that is considered highly 
intimate or embarrassing and of no legitimate concern to the public. Therefore, we agree 
that the county must withhold the infornlatio~s we have marked under section 552.10 1 of the 
Government Code in conjunction with common-law privacy. However, you have failed to 
demonstrate how any of tile remaining information constitutes highly intimate or 
embarrassing information for the purposes of common-law privacy. Furthemlore, you have 
not directed our attention to any other law under which the remaining submitted information 
would be held confidential for the purposes of section 552.101. Thus, we conclude that the 
county may not withhold any of the remaining submitted information under either 
section 552.101 or under section 552.109. 

Section 552.102 excepts from disc1osul.e "infomation in a personnel file, tlse disclosure of 
which would constitute a clearly unwarranted invasion of personal privacy." Gov't 
Code 5 552.102(a). This office has found that section 552.102 only applies to infornlation 



Mr. Robert T. Bass - Page 5 

in the personnel file of an employee of a go~~emii~ental body. YOLI have failed to explain 
how any portion ofthe information consists ofinfonnation ill the persorlnel file of a county 
en~ployee. Therefore, we deternline that section 552.102 does not apply to the remaining 
information. 

Section 552.1 08 ofthe Governmeilt Code excepts frompublic disclosure "[iJnforniation held 
by a law enforceineilt agency or prosecutor that deals with the detection, investigation, or 
prosecution ofcrime. . . i f .  . . release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code ji 552.108(a)(l). A governmental 
body that claims an exception to disclosure under section 552.108 n~ust  reasonably explain 
bow and why this exception is applicable to the inforn~ation that the govemniental body 
seeks to withhold. See id. 5 552.301(e)(l)(A); Exparte Pruitt, 55 1 S.W.2d 706 (Tex. 1977); 
Open Records Decision No. 434 at 2-3 (1986). Although you have marked some 
information as infonnatioll related to "security[,]" you have failed to explain how this 
information constitutes information held by a law enforcement agency or how its release 
would interfere with the detection, investigation, or prosecution of crime for the purposes 
of section 552.108 of the Government Code. Accordingly, we find that you have failed to 
demonstrate how or why section 552.108 is applicable to the information at issue. 
Therefore, the county may riot withhold any of the information at issue under 
section 552.108 of the Government Code. 

Section 552.1 17(a)(l) of the Govemnlent Code excepts from disclosure tlie current and 
former home addresses, telephone numbers, social security numbers, and family member 
information of current or former officials or employees of a governmental body who request 
that this inforn~ation be kept confidential under section 552.024 of the Government Code. 
Gov't Code 5 552.1 17(a)(l). Whether a particular piece of infom~ation is protected under 
section 552.1 17(a)(l) must be detennined at the time the request for it is made. See Open 
Records Decision No. 530 at 5 (1989). !,ccordingly, if the judge made a timely election to 
keep his personal information confidential, the county must withhold the judge's home 
address and telephone number, social security number, and any information that reveals 
whether the judge has family members pursuant to sectioii 552.1 17(a)(l) of the Government 
Code. The county may not witl~l~old this iiifornlation under section 552.1 17(a)(l) if the 
judge did not make a timely election to keep the information confidential. 

We note that the infom~ation at issue also contains e-mail addresses of members of the 
public.3 Section 552.137 makes certain r.-mail addresses confidential, providing in pertinent 
part: 

T h e  Office of the Attorney General will raise a mandatory exception on behalf of a governrnaital 
body, biit ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987). 480 (1987), 470 
(1987). 
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(a) Except as otherwise provided by this section, an e-mail address of a 
member of the public that is provided for the purpose of co~ilmunicating 
electronically with a govenin~ental body is confidential and not subject to 
disclosure under this chapter. 

(h) Confidential i~ifonrlation described by this sectio~i that relates to a 
member of the public may be disclosed if the niernber of the public 
affirmatively consents to its release. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relationship with the governniental body or by the 
contractor's agent; 

(2) provided to a governmental body by a vendor who seeks to 
contract wit11 the goveinmental body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invitations soliciting offers or 
information relating to a potential contract, or provided to a 
goven~mental body in the course of negotiating the terms of a 
contract or potential contract; or 

(4) provided to a governmental body on a letterhead, coversheet, 
printed document, or other document made available to the public. 

(d) Subsection (a) does not prevent a governniental body from disclosi~lg an 
e-mail address for any reason to another governme~ital body or to a federal 
agency. 

Gov't Code 5 552.137. Under section 552.137, a governniental body must withhold the 
e-mail address of a member of the general public, unless the individual to whom the e-mail 
address belongs has affirn~atively conseiited to its public disclosure. See id. 5 552.137(b). 
Sectior~ 552.137 does not apply to a government employee's work e-mail address because 
such an address is not that of the employee as a "member of the public," but is instead the 
address of the individual as a govemnlent etnployee. We have marked the e-mail addresses 
that are subject to section 552.137. These e-mail addresses do not appear to be of a type 
specifically excluded by section 552.137(c). You do not infonri us that the individuals to 
whom these e-mail addresses pertain have affirinatively consented to their release. 
Accordingly, we conclude that the county must withhold the e-mail addresses we have 
marked under section 552.137. 
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I11 summary, the judge's personal calendar entries, e-mail contacts, and notes are not subject 
to disclosure under the Act and need not be released to the requestor. The county must 
withhold the infot-mation we have marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. If the judge made a timely election to keep his 
personal information confidential, the county must withhold that information under 
section 552.117(a)(l)ofthe Govemilient Code. The c o ~ i ~ ~ t y  must withl~old the marked email 
addresses that are subject to section 552.1 37 of the Gover~~niellt Code. The remaining 
information must be released. 

This letter r~ilitlg is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ntling triggers important deadlines regarding the rights and responsibilities of the 
governme~ltal hody and of the requestor. For example, governmel~tal bodies are prol~ibited 
from asking the attorney general to reconsider this ruling. Gov't Code 3 552.301(f). If the 
governmental hody wants to challenge this ruling, the governnlental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
fill1 benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 3 552.353(b)(3), (c). If the governn~elital body does not appeal this ruling and the 
governnientai hody does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the govemmental body to enforce this ruling. 
Id. § 552.321(a). 

If this ruling requires the govemmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attomey general expects that, upon receiving this ruling, tile govelnmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 ofthe 
Government Code. If the governme~~tal body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attomey. Id. $ 552.3215(e). 

I f  this ruling requires or perniits the governmental body to withhold all or some of the 
requested infomation, the requestor can appeal that decision by suing the govern~nental 
body. Id. 5 552.321(a); Texas Dep P of' Pub. Safety 1,. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992; no writ). 

Please remember that under the Act the release of infol-mation triggers certain procedures 
for costs and charges to the requestor. If records are released in con~pliance with this ruling, 
be sure that all charges for the infoorination are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 
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If the govemllle~ltal body, the requestor, or any other person has questions or comments 
about tbis ruling, they may contact our office. Altl~ough there is no statutory deadline for 
contacting us: the attonley general prefers to receive any comments within 10 calendar days 
of tlte date of this ruling. 

Assistant Attorney General 
Open Records Divisioi~ 

Enc. Submitted documents 

c: Mr. Dan Stephenson 
2576 Squaw Mountain Road 
Jacksboro, Texas 76458 
(wlo enclosures) 


