
G R E G  A B B O T T  

August 14, 2007 

Mr. Kenaldo Stowers 
Senior Associate General Counsel 
University of North Texas System 
P.O. Box 3 10907 
Denton, Texas 76203-0907 

Dear Mr. Stowers: 

Yoti ask whether certain information is subject to requiredpublic disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 286470. 

The University of North Texas (the "university") received a request for the personnel files 
of three university enlployees and one university system enlployee.' You claim that the 
requested infornlation is excepted froin disclos~~re under sections 552.10 l,552.102,552.117, 
552.130, 552.136, and 552.137 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted representative sample of inforn~ation.~ 

Initially, we note that on June 19,2007, the university withdrew its request for a decision to 
the extent that it included W-2 forms. The university infol-ins this office that the infoi-n~dtion 

I As yo11 have not sub~ilitted the request for information, we take our description froiir your brief, 

'we assume that the "representative sample" of records submitted to this office is truly represeiitative 
of the requested records as a wliole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not teach, and tirerefore does not authorize the withholdiiig of, any other requested recoids 
to the extent tliat those records contain substantially different types of inforination than that siibmitted to this 
office. 
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responsive to the instant request does not include W-2 forms. Information that is not 
responsive to this request need not be released. Moreover, we do not address such 
information in this ruling. 

Next, we address the university's obligations under the Act. Pursuant to section 552.30 1 (e), 
a governmental body is required to submit to this office within fifteen business days of 
receiving an open records request ( I )  general written comments stating the reasons why the 
stated exceptions apply that would allow the information to be withheld, (2) a copy of the 
written request for information, (3) a signed statement or sufficient evidence showing the 
date the governmental body received the written request, and (4) a copy of the specific 
information requested orrepresentative samples, labeled to indicate which exceptions apply 
to which parts of the documents. Gov't Code 5 552.301(e). The university received this 
request on May 23,2007, and thus the fifteen day deadline to coinply with section 552.301 (e) 
was June 14, 2007. You failed to submit comments to this office stating why the stated 
exceptions apply until June 15, 2007, and a copy of the information requested or 
representative samples until June 22, 2007. Further, as of the date of this ruling, you have 
failed to submit to this office a copy of the written request for information. Thus, the 
university has failed to comply with the procedural requirements mandated by 
section 552.301(e). 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in thelegal presumption 
that the information is public and must be released. Information that is presumed public 
must be released unless a governmental body demonstrates a compelling reason to withhold 
the information to overcome this presumption. See Harzcock v. State Bd. of ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (governmental body must make 
compelling demonstration to overcome presumption of openness pursuant to statutory 
predecessor to section 552.302); Open Records Decision No. 319 (1982). Normally, a 
compelling interest is demonstrated when some other source of law makes the information 
at issue confideritial or third-party interests are at stake. See Open Records Decision No. 150 
at 2 (1977). Because sections 552.101: 552.102, 552.1 17, 552.130, 552.136, and 552.137 
can provide compelling reasons to withhold information, we address your arguments under 
these sections. 

We understand you to claim that some of the submitted information is private under 
sections 552.101 and 552.102. Section 552.102 of the Government Code excepts from 
disclosure "information in apersonnel file, the disclosure of which would constitute aclearly 
unwarranted invasion of personal privacy." Gov't Code 5 552.102(a). In Hubert v. 
Harte-Har7,k.s Texus Ne~~.~~>apet -s ,  652 S.W.2d 546 (Tex. App.-Austin 1983, writ ref'd n.r.e.), 
the court ruled that the test to be applied to information claimed to be protected under 
section 552.102 is the same as the test formulated by the Texas Supreme Court in Industr-ial 
Fourzdatiorz 1:. Texas Ii~dustriul Accident Board, 540 S.W.2d 668 (Tex. 1976), for 
information claimed to be protected under the doctrine of common law privacy as 
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incorporated by section 552.101. Accordingly, we address the university's section 552.102 
claim for this information in conjunction with its common law privacy claim under 
section 552.101 of the Government Code. 

In Industrial Fourzdatiorz, the Texas Supreme Court stated that infor~nation is excepted from 
disclosure if it (1) contains highly intimate or embarrassing facts the publication of which 
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to 
the public. Indus. Fourzd., 540 S.W.2d at 685. This office has found that financial 
information relating only to an individual ordinarily satisfies the first requirement of the test 
for common law privacy, but that there is a legitimate public interest in the essential facts 
about a financial transaction between an individual and a governmental body. See Open 
Records Decision Nos. 600 (1992) (finding personal financial information to include 
designation of beneficiary of employee's retirement benefits and optional insurance 
coverage; choice of particular insurance carrier; direct deposit authorization; and forms 
allowing employee to allocate pretax compensation to group insurance, health care, or 
dependent care), 545 at 4 (1990) (attorney general has found kinds of financial information 
not excepted from public disclosure by common law privacy to generally be those regarding 
receipt of governmental funds or debts owed to governmental entities). 

Upon review of the information at issue, we note that it reflects an individual's election to 
be part of the Optional Retirement Program ("ORP") and an individual's decisions with 
respect to funds in an ORP account. Although the university argues that this information is 
personal financial information protected by common law privacy, we note that both the 
einployee and the state contribute to the ORP based on rates established by the legislature. 
See Gov't Code 830.201(a) (providing for state and participant contribution each fiscal year 
to optional retirement program). Therefore, because the ORP is financed in part with public 
funds, there is a legitimate public interest in an employee's participation in the program. See 
ORD 545 at 4. However, designations and decisions made by an employee with respect to 
their personal ORP funds constitute personal financial decisions protected by common law 
privacy. Upon review, we determine that the university must withhold the information that 
we have marked under section 552.101 in conjunction with common law privacy. No part 
of the remaining information which the university asserts is private may be withheld on this 
basis 

Section 552.1 17(a)(l) excepts from disclosure the home addresses aiid telephone numbers, 
social secur-ity numbers, and family member information of current or former officials or 
employees of a governmental body who rcquest that this information be kept confidential 
undei- section 552.024 of the Government Code. Gov't Code $$ 552.024, . I  17(a)(l). 
Whether a particular piece of information is protected by section 552.117(a)(l) must be 
determined at the time the request for i t  is made. See Open Records Decision No. 530 at 5 
(1989). You inform us. and the submitted information reflects, that the employee at issue 
made a timely election for confidentiality under section 552.024. We therefore conclude 
that, with the exception of the city, state, and zip code we have marked for release, the 
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university must withhold the information you have marked, as well as the additional 
information we marked, under .section 552. I 17(a)(l). 

Section 552.130 of the Government Code excepts from disclosure information that "relates 
to . . . a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
$ 552.130. In accordance with section 552.130, the university must withhold the Texas 
driver's license it has marked. 

Section 552.136 of the Government Code states that "[njotwithstanding any other provision 
of this chapter, a credit card, debit card, charge card, or access device number that is 
collected, assembled: or maintained by or for a governmental body is confidential." Id. 
jj 552.136. An access device number is one that may be used to "(1) obtain money, goods, 
services, or another thing of value; or (2) initiate a transfer of funds other than a transfer 
originated solely by paper instrument." Id. Upon review, we determine that no part of the 
remaining information must be withheld pursuant to section 552.136. 

Section 552.137 excepts from disclosure "an e-mail address of a member of the public that 
is provided for the purpose of communicating electronically with a governmental body" 
unless the member of the public consents to its release or the e-mail address is of a type 
specifically excluded by subsection (c). See id. $552.137(a)-(c). Section 552.137 does not 
apply to a government employee's work e-mail address because such an address is not that 
of the employee as a "member of the public" but is instead the address of the individual as 
a government employee. Upon review, we determine that no part of the submitted 
information may be withheld pursuant to section 552.137. 

111 summary, the university must withhold the information we have marked under 
section 552.101 of the Government Code in conjunction with common law privacy. With 
the exception of the information we have marked for release, the university must withhold 
the information marked under section 552.1 17(a)(l). The university must withhold the 
Texas driver's license number it has marked pursuant to section 552.130. The remaining 
information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code jj 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in TI-avis County within 30calendar days. Id. jj552.324(b). In order to get the f~d l  
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
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Id. Q: 552.353(b)(3). (c). If the governmental body does not appeal this ruling and the 
governmental body does not cornply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 8 552.321(a). 

If this riding requires the governrnental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 8 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texus Dep'r of Pub. Safety v. Gilbreatlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadiine for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Kara A. Batey W 
Assistant Attorney General 
Open Records Division 
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Ref: ID# 286470 

Enc. Submitted documents 

c: Joey Saxon 
c/o Mr. Renaldo Stowers 
Senior Associate General Counsel 
University of North Texas System 
P.O. Box 310907 
Denton, Texas 76203-0907 
(w/o enclosures) 


