
Ms. S11aroii Alexander 
Associate General Counsel 
Texas Depai-tment of Transportat~on 
125 East 1 I", Street 
Austi11, Texas 78701-2483 

Dear Ms. Alexander: 

You ask whether certain informatioil is subject to required public disclosure under the 
Public Infosmation Act (the "Act"), chapter 552 ofthe Govenlnlent Code. Yoar request was 
assigned ID# 288086. 

Tile Texas Departn~ent of Transportation (the "departmeilt") received a request for "the 
Corpus Ghristi Trai'iic Safety Review Team's investigation" of a specified accident and 
infori~~ation related to other accidents at the same locatio!~ duriilg a particular tiine period. 
You claiin that the requested inforillation is excepted from disclosure under section 552.1 11 
of the Government Code. We have coilsidered the exception yon clain~ and reviewed the 
subil~itied information.' 

We begin by noting that one of the sub~nitted docuinents is not respo~lsive to the iilstai~t 
request for infornlation, as it was created after the date that the department received the 
request. This ruling does not address tile public availability of ally inihri~tation that is not 
responsive to the request, and tile depart~neslt need not reiease that isifor-ination in response 
to this request. See Ecoti. O/,i?o~.tu~liries Dev. C o y .  v. B i t s t a ~ ~ ~ n r ~ t e ~  562 S.W.2d 266 

'We assume t!lat tile sainple of records subiiiitted to this office is tm!y represeiitative of the requestcd 
i-ecords as a wliole. See Opeti Records Decirioii Nos. 499 (1988); 497 (1988). TIiis opeii records letter does 
not reach, and therefore does no1 aiithorize the with!~olding oi; any other requested records to t!le extent that 
~I IOSC records coiitain substa~~tially different types of inCormation than that suhniitted to this office. 
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(Tex. Civ. App.---San .Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 
(1986) (goveriimeiital body not reqiiired to disclose infoi~~lation that did not exist at tiii~e 
request was received). 

We next note that tile submirted records contain a trafic control device i~~spectioil checklist 
that is subject to section 552.022 of the Govemn~eiit Code. This sectio~i provides ill relevant 
part: 

the follo~ving categories of inforniation are public information and not 
excepted from required disclosure under this chapter unless tiley are 
expressly confidential under other law: 

(1) a completed report, audit, evaluatioii, or investigation made of. 
for, or by a governmental body[.] 

Gov't Code 5 552.022(a)(i). The traffic control device illspection checklist is expressly 
public under section 552.022(a)(I) aiidmay only be withheld if co~ifideiltial under other law 
or excepted from disclosure under section 552.108. Altllough you argue that the infoi-matioil 
at issue is excepted under section 552.1 I I of the Govenlment Code, section 552.1 11 is a 
discretionar)i exception to disclosure and is not "ot11erla~~"forpuiposes ofsection 552.022.2 
Thus, the inforination that is stibject to section 552.022(a)(l j nlay not be \vithl~eld pursuant 
to this exception. 

You also coilteiid, however, that the inforniatio~~ subject to section 552.022(a)(I) is 
confidential under section 409 of title 23 of the United States Code. Section 409 of title 23 
of the United States Code is other law for purposes ofsection 552.022(a) of the Government 
Code. See 111 I-e City of Georgetowiz, 53 S.U7.3d 328 (Tex. 2001); see also Pie~cc 
Cozrnty v. Guiiierz, 123 S.Ct. 720 (2003) (upholding constitutionality of section 409, relied 
upon by county in denying request under state's Public Disclosure Act). Section 409 
provides as follows: 

Notwithstanding any otherprovision of law, reports, surveys, scliedules, lists, 
or data coilipiled or collected for the purpose of identifying [sic] evaluating, 
or planning the safety e~lhancenient of potential accident sites, hazardous 
roadway conditions, or railway-highway crossings, pursuant to 
sectioris 130: 144, and 152 of this title or for the purpose of developing any 
highway safety constmctioii improvenlent project which may be 
implemented utilizing Federal-~id highway fi~nds shall not be subject to 
discovery or admitted into evidence in a Federal or Statc court proceeding or 

'Discretionary exceptions are intended to protect oiily the iiiterests of tlrc govei-!i:~ieilIal hod),, as 
distii~ct t?o!n excepiioils whicii are intended to protect iiiformatioii deemed confidential by law oi- ihe iiiterests 
of third parties. See Ope11 Records Dccisioii Ko. 473 (1987) (governmental body inay waive statutory 
predecessor to sectio~i 552.1 1 I); see ii/so Opeii Records Decisioi? Ko. 522 at 4 (1 989) (discretionary cxceptioiis 
iii general). Discrctioiiary exceptions do not coilstit~ite "othcr law" that makes iiiforiiiation confidential. 
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co~lsidcred for other puiposes iii any actioil for daiiiages arising from ally 
occunence at a locaiioil meiitioned or addressed iii such reporis, surveys, 
sciledules, lists, or data. 

23 U.S.C. 4 409. Federal courts have deteriiiiiied that section 409 excludes from evidence 
data coi~~piled for purposes of highway and railroad crossing safety enhancement and 
construction for wliich a state receives federal iiii~diilg, in order to facilitate candor in 
adinii~istrative evaluatioils of highway safety haza:ds and to prevent federally-required 
record-keeping from being used for purposes of private litigation. See Harriso?~ v. 
Hur.iiizgfon IV. X.R. Co., 965 F.2d 155, 160 (7"' Cir. 1992); Xobe~fson Y. Unio12 Puc. R.R. 
Co., 954 F.2d 1433, 1435 (8"' Cir. 1992). 

You state that tile traffic control device inspection ciiecklist "was created for tile purpose of 
identif~~ing and evaluating hazards 011 public roads." You state that the submitted 
information relates to FM 624, which is part of the Natioila! Highway System under 
sectioii 103 of title 23 of the Uilited States Code and tilerefore is a federai-aid liighway 
within the meaning of sectioll409 of title 23 of the 1Jiiited States Codc. You assert that 
sectioil409 oftitle23 wouldprotect t!iis information from discovery in civil iitigation. Based 
on your representations and our review of the submitted infor~nation, we determine that the 
department must withhold the information that is s~rbject to section 552.022(a)(l) under 
section 409 of title 23 of the United States Code. 

Next, we coilsider the department's section 552. i I 1 argunieilt forthe remaining inforn~ation 
that is not subject to section 552.022. Section 552.1 11 of the Gover~lment Code excepts 
from disclosure "an interagency or intraageticy memorandum or letter thar would not be 
available by law to a paity ini litigation with the agency." Section 552.1 11 encompasses 
iiiforniatioll that is protected by civil discovery privileges. See Open Records Decision 
Nos. 647 at 3 (1996), 251 at 2-4 (1980). You contend that the remailling iiiforlnation is 
excepted from disclosure under section 552.1 11 as inihrmation that would be privileged 
froiii civil discovery pursuant to section 409 of title 23 of tlie United Slates Code. Based 
ripon your representations and our ~.e.view of the remaining iilibrmatioil a1 issue, we conclude 
that the departnient may withhold the remaining respolisive information pursuant to 
section 552.1 I1 of the Govemnieiit Code. 

Accordingly, the iiiformatioli that is subject to 552.022ja)(l) inlist be withheld from 
disclosure under section 409 of title 23 of the Uilited States Code. The departmelit may 
withiiold the remainiilg responsive iiiibrriiation puistiaiil to section 552.1 11 of the 
Government Code. 

This letter ruling is liniiited to the particiilar records at issue in this requesi and limited to the 
facts as presented to us; therefore, this m1i1:g tnt~st not be relied upon as a previous 
determination regarding any otlier records or any otlier circumstances. 

This ruiirig triggers important deadlirles regarding the rights and respol~sibilities of the 
governmental body and of the requestor. For example, goverl~inental bodies are prohibited 
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fi-om asking the attorney general to reconsider this iuling. Goir't Code 5 552.301(1). If the 
eovernmeiltal body wants to challeilge this ruling. the go.i~en1111ental body ~ i ~ u s t  appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
f~tll benefit of such an appeal; the gover~linelltal body n~ust  file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not coniply with it, then both tlie requestor and the attor-iiey general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If  this ruling requires the governmental body to release all or part of  the requested 
information, the goverilmeiltal body is responsible for taking the next stel3. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the gover~lmental body 
will either release the public records proniptly pursuant to section 552.22l(a) of the 
Government Code or file a lawsuit challerigiilg this ruling pursuant to sectioii 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report tliat failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a conlplaint with tlie district or 
county attorney. Id, 5 552.3215(e). 

If this ruling requires or permits the governniental body to withhold ali or some of the 
requested infoi~natioc~ the requestor can appeal that decision by suing the governniental 
body. Id. 552.321(a); Texas Dep't of Pzrb. Safe@ v. Gilbreailz, 842 S.W.2d 408, 41 l 
(Tex. App.-.4ustin 1992, no writ). 

Please reinember that under the Act the release of iilformation triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling; 
be sure that all charges for the informatioil are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Kadassah Schloss at tile Office of the 
Attorney General at (512) 475-2497. 

If the goveinmental body, the recluestor, or any other person has questions or comments 
about this ruling, they may contact our ~ f f i ce .  Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistant Attonley General 
Open Records Division 
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Eilc. Submitted documents 

c: Ms. Maxy Ann Rogers 
Legal Assistant 
Brock Iierson Guerra Reyna, P.C. 
1506 Bexar Crossing 
San Antoxlio, Texas 78232-1587 
(WIG etlcIosures) 


