
August 14,2007 

Mr. John C. West 
General Counsel 
Office of the Inspector General 
Texas Department of Criminal Justice 
P.O. Box 13084 
Austin, Texas 7871 I 

Dear Mr. West: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 286600, 

The Texas Department of Criminal Justice's Office of the Inspector General (the "OIG") 
received a request for the investigator's report into the death of aspecified inmate. You state 
that you will release some of the requested information to the requestor, with redactions 
pursuant to the previous determination issued by this office in Open Records Letter 
No. 2005-01067 (ZOOS).' You also state the OIG is withholding social security numbers 
under section 552.147 of the Government code.' You claim that some of the submitted 

'Open Records Letter No. 2005-01 067 (2005) serves as a previous delel.mina6on that the pl-esent and 
for~ner home addresses and telephone numbers, social security numbers, and family member inforination of 
current or iormer employees of the department, regardless of whether the current or former employee complies 
with section 552.1 175 of the Government Code, arc excepted from disclosure under section 552.1 17(a)(3) of 
the Government Code. 

'We note that section 552.147(b) of the Government Code authorizes a governmental body to redact 
a living person's social security number from public release without the necessity of requesting a decision from 
this office under the Act. Gov't Code 5 552.147(b), 
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information is excepted from disclosure under sections 552.101, 552.108, 552.130, 
and 552.134 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted information. 

Initially, we must address the OIG's obligations under section 552.301 of the Government 
Code, which prescribes the procedures that a governmental body must follow in asking this 
office to decide whether requested information is excepted from public disclosure. 
Section 552.301(e-1) provides the following: 

A governmental body that submits written comments to tlie attorney general 
under Subsection (e)(l)(A) shall send acopy of those comments to the person 
who requested the information from the governmental body. If the written 
comments disclose or contain the substance of the information requested, the 
copy of the comments provided to the person must be a redacted copy. 

The OIG sent to the requestor a copy of its written comments submitted to this office 
pursuant to section 552.301(e)(l)(A). The OIG redacted its entire discussion of the 
exceptions asserted from the copy. After review of the copy of the OIG's brief sent to the 
requestor, we conclude that the OIG redacted information from the copy that does not 
disclose or contain the substance of the information requested: therefore, we conclude that 
the 0IG failed to comply with the procedural requirements of section 552.301(e-1) of the 
Government Code. 

Pursuant to section 552.302 of the Governmelit Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless the governmental body 
demonstrates a compelling reason to withhold the information from disclosure. See Gov't 
Code 5 552.302; Hancock v. State Bd. qf l~zs. ,  797 S.W.2d 379, 381-82 (Tex. App.- 
Austin 1990, no writ) (governmental body must make compelling demonstration to 
overcome presumption of openness pursuant to statutory predecessor to section 552.302); 
Open Records Decision No. 3 19 (1982). This office has held that a compelling reason exists 
to withhold information when third-party interests are at stake or when information is made 
confidential by another source of law. See Open Records Decision No. 150 (1977) 
(construing predecessor statute). The OIG contends that some of the submitted information 
is excepted under section 552.108 of the Government Code. However, section 552.108 is 
adiscretionary exception to disclosure that protects a governmental body's iiiterests and may 
be waived. See Gov't Code 5 552.007; Open Records Decision Nos. 473 at 2 (1987) 
(discretiotiary exceptions under Act can be waived), 177 (1977) (statutory predecessor to 
section 552.108 subject to waiver). Therefot-e, the OIG may not withhold any of the 
submitted information under section 552.108 of the Government Code. However, 
sections 552.101, 552.130, and 552. I34 of the Government Code caii provide compelling 
reasons to overcome this presumption; therefore, we will address the OIG's arguments under 
these exceptions. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552,101. This section encompasses information protected by other statutes. The 
OIG claims that aportion of the submitted information consists of medical records, access to 
which is governed by the Medical Practices Act ("MPA"). Occ. Code 5 s  I5 1.001 - 165.160. 
Section 159.002 of the MPA provides in part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

ib) A record of the identitv. diagnosis. evaluation. or treatment of a aatient , , ,. - 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Id. $ 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.002 extends only to records created by either a physician or someone under the 
supervision of a physician.' See Open Records Decision Nos. 487 (1987), 370 (1 983), 343 
(1 982). Furthermore, we have concluded that when a file is created as the result of a hospital 
stay, all of the documents in the file that relate to diagnosis and treatment constitute either 
physician-patient communications or records of the identity, diagnosis, evaluation, or 
treatment of apatient by aphysician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). We note that section 159.001 of the MPA defines 
"patient" as a person who consults with or is seen by aphysician to receive medical care. See 
Occ. Code $ 159.001(3). Under this definition, a deceased person cannot be a "patient" 
under section 159.002 of the MPA. Thus, section 159,002 is applicable only to the medical 
records of a person who was alive at the time of the creation of the records. When a patient 
is deceased, medical records may be released only on the signed consent of the deceaued's 
personal representative. See id. $ 159.005(a)(5). The consent in that instance must specify 
(I)  the information to be covered by the release, (2) reasons or purposes for the release, and 
(3) the person to whom the information is to be released. See id. $$ 159.004, ,005. Any 
subsequent release of medical records must be consistent with the purposes for which the 

'We note that the submitted information includes a nurse's notes regarding evaluation and treatment 
of inmates. We understand that a licensed vocationai nurse for the department pel-forms his or 11er duties under 
thc express authority of a practicing physician. 
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governinental body obtained the records. See id. $ 159.002(c); Open Records Decision 
No. 565 at 7 (1990). We have marked the medical records that are subject to the MPA. The 
OIG may only disclose these records in accordance with the access provisions of the MPA. 
Absent the applicability of an MPA access provision, the. OIG must withhold these records 
pursuant to the MPA. See Open Records Decision No. 598 (1991). 

Section 552.101 also encompasses chapter 61 1 of the Health and Safety Code, which 
provides for the confidentiality of records created or maintained by a mental health 
professional. Section 61 1.002(a) provides as follows: 

Cornlnunications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional. are confidential. 

Health & Safety Code S: 61 1.002(a). Section 61 1.001 defines a "professional" as (I)  aperson 
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose, 
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient 
reasonably believes is authorized, licensed, or certified. Id. § 61 1.001 (b). Sections 61 1.004 
and 61 1.0045 provide for access to mental health records only by certain individuals. See 
Open Records Decision No. 565 (1990). We have marked the information that constitutes 
~nental health records, which may only be released in accordance with the access provisions 
of sections 61 1.004 and 61 1.0045 of the Health and Safety Code. See Health & Safety Code 
5 61 1.004(a)(5) (professional may disclose confidential information to patient's personal 
representative if patient is deceased). 

The OIG seeks to withhold the remaining submitted information under section 552.134 of 
the Government Code, which provides in relevant part: 

(a) Except as provided by Subsection (b) or by Section 552.029 [of the 
Government Code], information obtained or maintained by the Texas 
Departnient of Criminal Justice is excepted from [required public disclosure] 
if i t  is information about an inmate who is confined in a facility operated by 
or under a contract with the department. 

Gov't Code 8 552.134(a). Section 552.029 of the Government Code provides: 

Notwithstanding Section 508.313 or 552.134, the following information 
about an inmate who is confined in a facility operated by or under a contract 
with the Texas Department of Criminal Justice is subject to required 
disclosure under Section 552.021 : 
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(8) basic information regarding the death of an inmate in custody. an incident 
involving the use of force, or an alleged crime involving the inmate. 

Id. $552.029(8). The information at issue concerns an inmate who was confined in a facility 
operated by the Texas Department of Criminal .lustice. Section 552. I34 is explicitly made 
subject to section 552.029 of the Government Code. Under section 552.029, basic 
information regarding the death of an inmate in custody, an alleged crime involving an 
inmate, and an incident involving the use of force is subject to required disclosure. Basic 
information includes the time and place of the incident, names of inmates and department 
officials directly involved, a brief narrative of the incident, a brief description of any injuries 
sustained, and information regarding criminal charges or disciplinary actions filed as a result 
of the incident. The information at issue includes an investigation of the death of an inmate 
in custody. Accordingly, with the exception of basic information, which you state has been 
released, the OIG must withhold the remaining information under section 552.134 of the 
Government Code." 

In summary, absent the applicability of an MPA access provision, the OIG must withhold the 
information we have marked pursuant to the MPA. The marked mental health records may 
only be released in accordance with the access provisions of sections 61 1.004 and 6 1 1.0045 
of the Health and Safety Code. The OIG must withhold the remaininginformation, with the 
exception of basic information, under section 552.134 of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governinental body to release a11 or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
siatute, the attorney general expects that, upon receiving this ruling, the governmental body 

%s our ruling is dispositive, we need not address your remaining arguments against disclosure 



Mr. John C. West - Page 6 

will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321 (a); Texcis Dep't of' Pub. Sufen~ v. Gili~rc:ut/~, 842 S.W.2d 408, 4 1 I 
(Tex. App.-Austin 1992, nowrit). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released iii compiiance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
corr~plaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

w 
Allan D. Meesey 
Assistant Attorney General 
Open Records Division 

Ref: JD# 286600 

Enc. Submitted documents 

c: Ms. Maria11 K. Rivera 
6226 Rena Street 
Houston, Texas 77092 
(W/O enclosures) 


