
G R E G  A B B O T T  

August 17,2007 

Ms. Car?/ Grace 
Assistant City Attorney 
City of Austin 
P.O. Box 1088 
Austin, Texas 78767-8828 

Dear Ms. Grace: 

You ask whether certain iriforniatioil is subject to required public disclosure tinder the 
Public Iriformatioil Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 286770. 

The City of Austin (tlie "city") received four requests for iiifonllatiou regarding the city's 
awarding of a b~rsiness retention and enhancement loan to the owners of Las .Manitas 
restaurant. You state you have released sollie infor~iiation to one of the requestors. You 
claini that the submitted information is excepted fro111 disclosure under 
sections 552.101,552.107, and 552.1 11 ofthe Gover~iruent Code. You also state that release 
of the submitted i~iforination may implicate the proprietary interests of the owners of Las 
Manitas. Accordingly, you informus, and provide documentation showing, that you notified 
Las Manitas of the request and the co~npany's right to submit argunieiits to this office as to 
ivhy the information at issue should not be released. See Gov't Code 5 552.305(d) 
(permitting interested third party to s~rbmit to attorney general reasons why requested 
information sliould not be released); see also Open Records Decisio~i No. 542 (1990) 
(determining that statuto~y predecessor to section 552.305 perniits governmental body to rely 
on interested third party to raise and explain applicability of exception to disclosure iii 

certain circumsrances). We have considered the submitted arguments and reviewed tile 
subinitted information, a portion of which consists of a representative sample.' 

I We assume that the representative sa~ilple of records submitted to this office is truly representative 
of tlie requested records as a wliole. See Open Records Decision Nos. 499 (1988). 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholdiiig of, any otlier requested records 
to tlie extent that those records contain siibsta~itially different types of inforinatioii than that sitbmitted to this 
ofiice. 
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Section 552.101 of the Government Code excepts from public disclosure "information 
considered to he confidential by law, either constitutional, statutory, orbyjudicial decision." 
Gov't Code 5 552.101. This section encompasses inforn~ation protected by other statutes. 
Section 6103 of title 26 of the United States Code makes federal tax return i~~forn~ation 
confidential. The term "return infonnation" includes "the nature; source, or amount of 
income" of a taxpayer. See 26 U.S.C. 5 6103(b)(2). We agree that the marked tax return 
information must be withheld under section 552. 101 ofihe Governnlent Code in conjunction 
with section 6103(a) of title 26 of the United States Code. 

Section 552.107(1) ofthe Government Code protects information within the attorney-client 
privilege. When asserting the attorney-client privilege under section 552.107, a 
govern~nental body has the burden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the information at issite. Open Records 
Decision No. 676 at 6-7 (2002). First, a governmental body must demonstrate that the 
infonnation constitutes or documents a con~nlunication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional legal services" to the client governmental body. Tex. K. Evid. 503(b)(l). The 
privilege does not apply when an attorney or representative is invoIved in some capacity 
other t11an that of providing or facilitating professional legal services to the client 
governmental body. In re Tex. Farmers Ins. Exch., 990 S.W.2d 337, 340 
(Tex. App.- Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney acting in capacity other than that of attorney). Governmental attorneys often act 
in capacities other than that of professional legal counsel, such as administrators, 
investigators, or managers. Thus, the mere fact that a communication involves an attorney 
for the government does not demonstrate this element. Third, the privilege applies only to 
communications between or among clients, client representatives, lawyers, and lawyer 
representatives. Tex. R. Evid. 503(h)(l)(A), (B), (C), (D), (E). Thus, a gove~nmental body 
must inform this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attorney-client privilege applies only to 
a confidential comnlunication, id..503(b)(l), meaning it was "not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
ofprofessional legal services to the client or those reasonably necessary for the transmission 
of the con~munication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent ofthe parties involved 
at the time the information was communicated. Osborne 1). Johnson, 954 S.W.2d 180, 184 
(Tex. App.--Wac0 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
con~munication has been maintained. Section 552.107(1) generally excepts an entire 
colnmunication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state that the inforn~ation marked under section 552.107 consists of communications 
between einployees and attorneys representing the city. You also state that these 
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cornmunicatio~ls were made in confidence for the purpose of facilitatiiig the rendition of 
professional legal services to the city, and that their confidentiality has been maintained. 
Based on our review ofyour representations and the submitted infor~nation, we find that you 
have demonstrated the applicability of the attorney-client privilege to the information you 
have marked. Accordingly, we conclude that the city may withhold this information 
pursuant to section 552.1 07(1) of the Government Code. 

Section 552.1 11 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code 5 552.1 11. 111 Open Records Decision No. 615 (1993), this 
office reexamined the predecessor to the section 552.1 11 exception in light of the decision 
in Texas Dep't ofpublic Safety v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, 
no writ), and held that section 552.11 1 excepts only those internal communications 
consisting of advice, recomnlendations, opinions, and other material reflecting the 
policymakillg processes of the govern~nental body. City of Gnrlatid 1;. Dallas Morniitg 
News, 22 S.W.3d 351,364 (Tex. 2000); Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 
S.W.3d 152 (Tex. App.-Austin 2001, no pet.). An agency's policymaking functions donot 
encompass intenial administrative or personnel matters; disclosure of inforn~ation relating 
to such matters will not inhibit free discussion among agency personnel as to policy issues. 
ORD 615 at 5-6. Additionally, section $52.1 11 does not generally except from disclosure 
purely factual information that is severable from the opinion portions ofinternal memoranda. 
Arlington Itzdep. Sch. Dist., 37 S.W.3d at 160; ORE 615 at 4-5. The preliminary draft of a 
policymaking document that has been released or is intended for release in final fonn is 
excepted from disclosure in its entirety under section 552.1 11 because s ~ ~ c h  a draft 
necessarily represents the advice, recommendations, or opinions of the drafter as to the foini 
and content of the final documeiit. Open Records Decision No. 559 at 2 (1990). 

You state that the information you have marked consists of advice, opinions, and 
recomme~idatiolls regarding policy matters and drafts of policymaking documents. Based 
upon your representations and our review of the information at issue, we agree that the 
information you have marked may be withheld pursuant to section 552.1 11 of the 
Government Code. 

We now address Las Manitas' arguments for the remaining submitted infomiation. Las 
Manitas asserts that some of tile information is excepted from disclosure under 
section 552.1 10 of the Government Code. Section 552.1 10 protects: (1) trade secrets, and 
(2) commercial or financial information the disclosure of which would cause substantial 
competitive harm to the person from whom the informati011 was obtained. See Gov't 
Code § 552.110(a), (b). Section 552.110(a) protects the property interests of private parties 
by excepting from disclosure trade secrets obtained from a person and privileged or 
confidential by statute or judicial decision. See id. 5 552.1 10(a). A "trade secret" 

may coilsist of any formula, pattern, device or compilation of information 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 
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a fonnnla fora chemical compound, a process of n~anufacturing, treating or 
preserving materials, a pattern for a machine or other device, or a list of 
customers. It differs from other secret iilforniation in a busi~iess in that it is 
not simply illformatioil as to single or ephemeral events in the conduct of the 
business, as for example the amount or other ternis of a secret bid for a 
contract or the salary of certain employees . . . . A trade secret is a process or 
device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or formula for 
the production of a11 article. It may, however, relate to the sale of goods or 
to otlier operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of bookkeeping or other office 
management. 

RESTATEMENT OF TORTS $ 757 cmt. h (1939); see also Hyde Covp, v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217 
(1978). 

There are six factors to be assessed in determining whether iilfoimation qualifies as a 
trade secret: 

(1) the extent to which the information is lcnown outside of [the company's] 
business; 

(2) the extent to which it is knowil by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecy of 
the informatioil; 

(4) t11e value of the information to [the company] and to [its] competitors; 

(5) the amount of effoi-t or money expe~zded by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the informatioil could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS 5 757 cnit. b (1939); see also Open Records Decision No. 232 
(1979). This office must accept a claim that infomation subject to the Act is excepted as 
a trade secret if apvinza facie case for exemption is made and no argument is submitted that 
rebuts the claim as a matter of law. Open Records Decision No. 552 (1990). However, we 
cannot conclude that section 552.1 10(a) is applicable unless it has been show11 that the 
information meets the definition of a trade secret and the necessary factors have been 
demonstrated to establish a trade secret claim. Opeii Records Decision No. 402 (1983). 
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Section 552.1 10(b) protects "[c]ommcrcial or financial infom~ation for which i t  is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't 
Code 5 552.1 lO(b). This exception to disclosure requires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, that substantial competitive injury would 
likely result from release of the information at issue. Id. 5 552.1 10(b); see also Nutionul 
Pavks & Co~zservation Ass 'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). 

After reviewing the remaining submitted information and Las Manitas' arguments, we find 
that Las Manitas has made a prima facie case that some of the infomation at issue is 
protected as trade secret information. We have marked the information in the submitted 
docunients which the city must withhold pursuant to section 552. I IO(a) of the Government 
Code. We also conclude that Las Manitas has established that some of the submitted 
illformation is commercial or financial information the release of which would cause the 
company substantial competitive harm under section 552.1 10(b). Therefore, the city must 
withhold the information we have marlted under section 552.110(b). However, we 
deternline that Las Manitas has not demonstrated that any portion of the remaining 
information constitutes trade secret information or commercial or financial information, the 
release ofwhich would cause the company substantial competitive harm. See Open Records 
Decision Nos. 552 at 5-6, 661 (must show by specific factual evidence that substantial 
competitive injury would result from release of particular information at issue), 3 I9 at 3 
(1982) (information relating to organizatioil, personnel, and qualifications not ordinarily 
excepted from disclosure under statutory predecessor to section 552.110); see also 
RESTATEMENT OFTORTS 5 757 cmt. b (1939) (information is generally not trade secret if it 
is "simply iilfonnation as to single or ephemeral events ill the conduct of the business" rather 
than "aprocess or device for continuous use in the operation of the business"). Accordingly, 
the city must withhold only those portions ofthe submitted information that we have marked 
pursuant to sectio~i 552.1 10 of the Government Code. 

Las Manitas also raises section 552.131 of the Government Code. Section 552.13 1 relates 
to economic development infomation arid provides in part: 

(a) Information is excepted from [required public disclosure] if the 
information relates to economic development ilegotiations involving a 
governmental body and a business prospect that the governmental body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body and the information relates to: 

(1) a trade secret of the business prospect; or 

(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the 
inSonnation was obtained. 
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(b) Unless and until an agreenlent is made with tile business prospect, 
information about a financial or other incentive being offered to the business 
prospect by the governmental body or by another person is excepted from 
[required public disclosure]. 

Gov't Code 5 552.131. Section 552.131(a) excepts from disclosure only "trade secretls] of 
[a] business prospect" and "comn~ercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause substantial competitive harm 
to the person from whom the information was obtained." Id. This aspect o f  section 552.13 1 
is co-extensive with section 552.1 10 ofthe Government Code. See id. $552.1 lO(a)-(b). Las 
Manitas has failed to explain how any of the remaining submitted information consists of 
economic development negotiations that relate to a trade secret or commercial or financial 
information involving it and the city. See id. 5552.131. Accordingly, we conclude that the 
city inay not withhold any portion of the remaining submitted information pursuant to 
section 552.13l(a) of the Government Code. Furthermore, we note that section 552,13l(b) 
is designed to protect the interest of governmental bodies, not third parties. As the city does 
not seek to withhold any infomiation pursuant to section 552.131(b), we find this section 
does not apply to the information at issue, and it may not be withheld on that basis. 
Accordingly, no portion of the remaining submitted information is excepted under 
section 552.131(b) of the Government Code. 

In summary, the city must withhold the tax return information it has marked under 
section 552.101 of the Government Code in conjunction with section 6103(a) of title 26 of 
the United States Code. The city may withhold the information it has marked pursuant to 
sections 552.107 and 552.1 11 of the Government Code. The city must withhold the 
inforn~ation we have marked pursuant to sectioil 552.1 10 of the Government Code. The 
remaining information must be released to the requestors. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not he relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body 111ust appeal by 
filing suit in Travis County within 30 calendar days. id. 5 552.324(b). In order to get the 
full benefit of sucl~ an appeal, the govern~nental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this r ~ ~ l i n g  requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
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statute, tlie attorney general expects that, upon receiving this ruling, the governinental body 
will either release the public records pronlptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 3 552.32l(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of iufom~ation triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
conlplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other persoil has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

. . 
Assistant Attorney General 
Open Records Division 

Ref ID# 286770 

Enc. Submitted documents 

c: Mr. Dirk Van De Graaf 
4305 Shadow Oak Lane 
Austin, Texas 78746 
(wlo enclosures) 

Ms. Sarah Coppola 
Austin American Statesnlan 
305 South Congress Avenue 
Austin, Texas 78704 
(wlo enclosures) 
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Ms. Crystal Cotti 
Fox 7 News 
1 19 East 10"' Street 
Austin, Texas 78701 
(W/O enclosures) 

Dr. Roby~l Boyd 
5803 Cannonade Court 
Austin, Texas 78746 
(W/O enclosures) 

Mr. William H. Birighani 
McGinnis, Lochridge & Kilgore, L.L.P 
600 Congress Avenue, Suite 2100 
Austin, Texas 78701 
(W!O enclosures) 

Mr. W. Amon Buiton, Jr. 
Attorney at Law 
1306 Guadalupe Street 
Austin, Texas 78701 
(W/O enclosures) 

Ms. Lydia Perez 
Ms. Cynthia Perez 
2 1 1 Congress Avenue 
Austin, Texas 78701 
(W/O enclosures) 


