
ATTORNEY GENERAL OF TEXAS 
- -- 

G R E G  A B B O T T  

August 17,2007 

Ms. Ellen Hucliital Spalding 
Feldman & Rogers, L.L.P. 
5718 Westheinier Road, Suite 1200 
Houston. Texas 77057 

Dear Ms. Spalding: 

You ask whether certain information is subject to required p~tblic disclosure under the 
Public Inforniation Act (the "Act"), chapter 552 of the Covernnlevit Code. Your request was 
assigned ID# 286900. 

The Eanes Independent School District (the "district"), which you represent, received a 
request for certain communications between the district superintendent and six named 
individuals. The requestor has specifically exclitded certain e-mail addresses subject to 
section 552.137, social security numbers, grades from teacher transcripts, and bank account 
nunibers froni her request. Accordingly, any sucli inforniation is not respo~isive, and we do 
not address such information in this ruling. See Econ. Opportunities Llev. 
Coi-p, v. Bustamurzte, 562 S.W.2d 266 (Tex.Civ.App.-San Antonio 1978, writ disni'd); 
Open Records Decision No.452 at 3 (1986). You claim that the s~tbnlitted inforniation is 
excepted froin disclosure under sections 552.103 and 552. I 1 1 of the Government Code. We 
have considered the exceptions you claim and reviewed tlie submitted i~iforniation. 

Initially, we note that you have redacted e-mail addresses from the subniitted infonnation. 
Although tlie requestor has specifically excluded froni her request any e-mail addresses that 
are subject to section 552.137 of tlie Government Code. we note that section 552.137 does 
not apply to an e-mail address "provided to a governmental body by a person who lias a 
contractual relationship wit11 the governlnental body or by tlie contractor's agent[.]" Gov't 
Code jj 552.137(c)(I). Although tlie district has correctly redacted tlie personal e-mail 
addresses that are subject to section 552.137, it has additionally redacted the e-mail address 
of a district consultant which it lias not been authorized to withliold. See Gov't 
Code 5 552.301(a); Open Records Decision 673 (2000). Because we can discerii the nature 
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of the infornlation that has been redacted, being deprived of this information does not inhibit 
our ability to make a ruling in this instance. Nevertheless, be advised that a failure to 
provide this office with requested information generally deprives us of the ability to 
determine whether infornlation luay be withheld and leaves this office with no alternative 
other than ordering that the redacted inforillation be released. See Gov't 
Code $5 552.301(e)(I)(D) (governmental body must provide this oftice with copy of 
"specific information requested" or representative sample), 552.302. 

Section 552.103 of the Government Code provides in relevant part as follows: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmeiltal body or all 
officer or employee of a governmental body is excepted fkom disclosure 
under Subsection (a) oilly if the litigation is pending or reasonably 
anticipated on the date that the requestor applies to the officer for public 
information for access to or duplication of the information. 

Gov't Code 5 552.103(a), (c). Tbe district has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (I)  litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Univ. of 
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston 
[lst Dist.] 1984, writ ref d n.r.e.); Open Records Decision No. 55 1 at 4 (1990). The district 
nust meet both prongs of this test for infom~ation to be excepted under section 552.103(a). 

To establish that litigation is reasoilably anticipated, a govenlmeiltal body must provide this 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Whether litigation is reasonably 
anticipated must be detennined on a case-by-case basis. Id. Concrete evidence to support 
a claim that litigation is reasonably anticipated may include, for example, the governmental 
body's receipt of a letter containing a specific threat to sue the govemineiltal body from an 
attorney for a potclltial opposing party. Open Records Decision No. 555 (1990); see Open 
Records Decision No. 5 18 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand, this office has determined that if an individual publicly threatens to bring suit 
against a governmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982). 
Further, the fact that a potential opposing party has hired an attorney who inakes a req~iest 
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for information does not establish that litigation is reasonably anticipated. Open Records 
Decisioli No. 361 (1983). 

You assert that the infomiation at issue is related to anticipated and pending litigation. 
However, after review of your arguments and the infomiation at issue, we conclude you have - 
not established that the information at issue is related to anticipated or pending litigation 
involving the district. Therefore, the district may not withhold any of  the submitted 
information under section 552.103. 

Next, you assert that aportion of the information at issue is excepted under section 552.11 1 
of the Govemmeiit Code, which excepts from disclosure "an interagency or intraagency 
memorandum or letter that would not be available by law to a party in litigation with the 
agency." Gov't Code 5 552.1 11. Section 552.1 11 ellcompasses the deliberative process 
privilege. See Open Records Decision No. 615 at 2 (1993). In Open Records Decision 
No. 615, this office reexamined the predecessor to the sectioli 552.1 11 exception in light of 
the decision in Texas Departnzerzt of Public Safety v. Gilbreath, 842 S.W.2d 408 
(Tex. App.-Austin 1992, no writ), and held that section 552.1 11 excepts only those internal 
commuiiicatiolis consisting of advice, recommendations, and opinions reflecting the 
policymaking processes of the governmental body. See Cit)~ of Garlarzd v. Dallas Morning 
News, 22 S.W.3d 35 1,364 (Tex. 2000); see also Arlington Indep. Sclz. Dist. v. Tex. Attorney 
Gen., 37 S.W.3d 152 (Tex. App.-Austin, 2001, no pet.). The purpose of section 552.1 11 
is "to protect frompublic disclosure advice and opinions on policy matters and to encourage 
frank and open discussion within the agency in connection with its decision-making 
processes." Austin v. City of San Antonio, 630 S.W.2d 391, 394 (Tex. App.-San 
Antonio 1982, writ ref d n.r.e.). 

An agency's policymaking functions do not encompass internal administrative or persoiinel 
matters: disclosure of information relatine to such matters will not inhibit free discussion - 
among agency persoilnel as to policy issues. See ORD 61 5 at 5-6. A govemmelital body's 
policymaking functiolis do include administrative and uersonnel matters of broad scope that - 
affect the governmental body's policy mission. See Open Records Decision No. 63 1 at 3 
(1995). Further, section 552.1 11 does not protect facts and written observations offacts and 
events that are severable from advice, opinions, and recommendations. See ORD 615 at 5. 
But, if factual information is so inextricably intertwined with material involvilig advice, 
opinion, or recommendation as to make severance ofthe factual data impractical, the factual 
information also may be withheld under section 552.1 11. See Open Records Decision 
No. 313 at 3 (1982). 

You state that the information at issue colitains documents that reflect the internal 
communications between and among district personnel and consultants "that consist of 
advice, recommendation, opinions, and other material reflecting the policymaking processes 
of [the district]." Based on your representations and our review of the information at issue, 
we agree that some of the information, which we have marked, pertains to advice, opinion, 
and reconimendations concerning matters of district policy. Accordingly, the district may 
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withhold the inarkedinforn~ationunder section 552.11 1 ofthe Government Code, However, 
you have failed to demonstrate how any of the remaining infornlation constitutes advice, 
opinion, or recommendatio~ls reflecting the policymaking process of the district for the 
purposes of section 552.1 11. Accordingly, none of the remaining information may be 
withheld on this basis. 

In summaIy, the district may witl~hold the marked advice, opinion, or recommendations 
reflecting the policymaking process ofthe district under section 552.11 1 of the Governnient 
Code. The remaining information must be released. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 4 552.301(E). If the 
governnlental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In order to get the 
full benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the govenimental body to release all or part o f  the requested 
information, the governmental body is responsible for taking the next step. Rased on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challellging this ruling pursuant to section 552.324 ofthe 
Governmellt Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governmelit Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complai~lt with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested infornlation, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't ?!Pub. Safety v. Gilbueath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conlpliance with this ruling, 
be sure that all charges for thiinformation are at or below the legalamounts. Questions or 
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complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this niling. 

Sincerely, 

Nikki Hopkins 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Dianna Pharr 
2204 Westlake Drive 
Austin, Texas 78746 
(wlo enclosures) 


