
ATTORNEY GENERAL OF TEXAS 
- -- - 
G R E G  A B B O T T  

August 20, 2007 

Mr. Michael B. Gary 
Assistant Criminal District Attori~ey 
Smith County 
100 North Broadway 4"' Floor 
Tyler, Texas 75702 

Dear Mr. Gary: 

You ask whether certain inforniation is subject to required public disclos~ire under the 
Public Informatioii Act (the "Act"), cllapter 552 ofthe Government Code. Your request was 
assigned ID# 286940. 

The Sinith County Sheriffs Office (the "sheriff') received four requests for infornlation 
pertaining to e-mails sent or received by four named individuals over a specified period of 
time. You claim that the requested i~lforiilation is excepted from disclosure under 
sections 552.103 and 552.108 ofthe Government Code. We have considered l i ~ e  exceptions 
you claim and reviewed the subnlitted iilformation. We have also considered comlnents 
submitted by the requestor. See Gov't Code 6 552.304 (providing that interested party ]nay 
submit comnients stating why inforniatio~l should or sbo~ild not be released). 

I~~itially, we address the sheriff s obligatio~is under section 552.301 ofthe Gove~~iment  Code. 
Section 552.301 prescribes the procedures that a governnmental body must follow in asking 
this office to decide whether requested information is excepted from public disclosure. 
Section 552.301(d) provides that a governmental body that requests an attonley general 
decision must provide to the requestor, not later than tile 10"' business day after the date of 
its receipt of the written request for information: 

(1) a written statenlent that the governmental body wishes to withhold the 
requested information and has asked for an attorney general decision about 
whether the inforillation is within an exception to public disclosure; and 
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(2) a copy of the gove~nn~ental body's written con~municat~on to the 
attorney general asking for the decision or, if the governmental body's 
written con~inunication to the attorney general discloses the req~~ested 
information, a redacted copy of that written coillmunication. 

Gov't Code 5 552.301(d). If a govenlmental body fails to colliply with section 552.301 in 
requesting a decision, the requested infornlation is presumed to be subject to required public 
disclosure and must be released, unless there is a con~pelli~ig reason to withl~oid any of the 
information. See id. 8 552.302; Hancocic v. State Bd. o f  Iizs., 797 S.W.2d 379, 381 
(Tex. App.--Austin 1990, no writ). 

In this instance, the sheriffreceived the request for information on May 25,2007. Thus, the 
sheriff was required to provide the requestor a copy of its request for a ruling no later than 
the 10"' business day after that date. The requestor illfornled this office that he did not 
receive a copy of the sheriffs request for this decision, as required by section 552.301(d)(2), 
until July 2, 2007. Pursuant to sectioll 552.303 of the Government Code, we sent you a 
letter, asking whether the sheriff provided the requestor with a copy of its letter dated 
June l I, 2007, in which the sheriff requested this decision. See id 5 552.303(c). In 
conespondence to our office, the sheriff states "to the best of my knowledge, the response 
to [the requestor's] request was made on July 2,2007." Thus, we conclude that the sheriff 
failed to comply with section 552.301(d) of the Government Code in requesting this 
decision. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with section 552.301 results in the legal presumption that the requested informatioil 
is public and must be released unless the governlnental body demonstrates a compelling 
reason to witl~hold the information from disclosure. See Gov't Code 5 552.302; 
Hancock v. State Bd. oflns., 797 S.W.2d 379; 381-82 (Tex. App.-Austin 1990, no writ) 
(governmental body must make compelling demonstration to overcome presumption of 
openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No.3 19 (1982). Normally, a compelling reason for non-disclosure exists where some other 
source of law makes the information confidential or where third-party interests are at stake. 
Open Records Decision No. 150 at 2 (1977). 

Although you claim exceptions to disclosure under sections 552.103 and 552.108 of the 
Government Code, those sections are discretionary exceptions that protect a governmental 
body's interests and may be waived. See Gov't Code 5 552.007; Dallas A ~ e a  Rapid 
Transit v. Dallas Mori~iizgNews: 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code 5 552.103 ), Open Records Decision Nos. 665 
at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary 
exceptions), 177 at 3 (1977) (statutory predecessor to Gov't Code 5 552.108 subject to 
waiver). But see Open Records Decision No. 586 at 2-3 (1991) (law enforcement interests 
of another govenmental body could provide con~pelling reason for non-disclosure under 
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statutory predecessor to Gov't Code 5 552.108). Therefore, the sheriff has waived 
sections 552.103 and 552.108 by failing to comply with section 552.301 and may not 
withhold any of the requested inforn~ation under these sections. 

We note that some of the submitted information is excepted from public disclosure under 
section 552.1 17 of the Government Code.' Section 552.1 17 states in pertinent part: 

(a) Information is excepted from the requirements of Section 552.021 if it 
is information that relates to the home address, home telephone nuriiber, or 
social security number of the following person or that reveals whether the 
person has fanlily members: 

(1) a current or forn~er official or employee of a governmental body, 
except as otherwise provided by Section 552.024; 

(2) a peace officer as defined by Article 2.12, Code of Criminal 
Procedure, or a security officer commissioned under Section 5 1.212. 
Education Code, regardless of whether the officer con~plies with 
Section 552.024 or 552.1 175, as applicable[.] 

Gov't Code 5 552.1 17(a)(l)-(2). Section 552.1 17(a)(2) of the Government Code excepts 
from public disclosure the home address, home telephone numbers, and social security 
number of a peace officer, as well as information that reveals whether the peace officer has 
family members, regardless of whether the peace officer complies with sections 552.024 
and 552.1 175 of the Government Code.' Thus, the home telephone numbers and family 
member information of peace officers must be withheld under section 552.1 17(a)(2). We 
note that section 552.1 17 also enconlpasses a personal cellular telephone number, provided 
that the service is not paid for by a governmental body. See Open Records Decision No. 506 
at 5-6 (1988) (section 552.117 not applicable to cellular mobile phone numbers paid for by 
governmental body and intended for official use). If the cellular telephone service of the 
peace officers are not paid for by a governmental body, the cellular telephone numbers in 
the submitted infonnation must also be withheid under section 552.1 17(a)(2); otherwise, the 
cellular telephone numbers must be released. 

Next, we address the disclosure of infirmation related to employees who are not peace 
officers. Section 552.1 17(a)(l) also excepts the home address, home telephonenumbers, and 
social security numbers of employees of a governmental body, as well as information that 
reveals whether the employee has family members. Ho\vever, in order for a piece of' 

go he Office of the Attorney Ge~ieral will raise mandatoiy exceptions to disclosure oil behalf of a 
governmental body, but ordinarily will not raise otherexceptions. Open Records Decision Nos. 48 I (1987), 480 
(1987); 470 (1987). 

'"Peace officer" is deiji~ed by Article 2.12 of the Texas Code of Criminal Procedure. 
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inforniatio~i to be excepted from disclosure under section 552.1 17(a)(i), the cnlployee must 
request that this information be kept confidential prior to the date oil which the request for 
ii~formation is received. Thus, whether a particular piece of infornlation is protected by 
section 552.1 17(a)(1) must be determined at tlie time the request for it is made, See Open 
Records Decisio~i No. 530 at 5 (1989). Accordingly, the sheriff must only withhold the 
home telephone nunlbers and family member information of oniployees who made a request 
for confidentiality under section 552.024 prior to the date on which the request for this 
infoi-n~ation was made. The sheriffmay not withhold tlie home telephone number and family 
member information of those employees who did not make a timely election to keep this 
infomiation confidential or for those who elected to allow release of their home telephone 
number and family member information. 

We note that a portion of tlie submitted information contains a Texas dr~ver's license 
number. Section 552.130 ofthe Governn~ent Code excepts from disclosi~re infor~nation that 
relates to a motor vehicle operator's or driver's license or pennit issued by an agency of this 
state. See Gov't Code $552.130(a)(l). Accordingly, the sheriff must withhold the Texas 
driver's license number contained in the submitted information under section 552.130. 

Lastly, we note that the submitted information also contains e-mail addresses that are 
excepted from disclosure under section 552.137 ofthe Government Code. Section 552.137 
requires a governmeiital body to witlihold the e-mail address of a member of the general 
public, unless the individual to whom thr c-mail address belongs has affirmatively consented 
to its public disclosure. See id. $ 552.137 (b). You do not inform us that the owners of the 
email addresses have affirmatively consented to release. Therefore, the sheriff must 
withhold the e-mail addresses of members of the public in the submitted informaitol~ under 
section 552.137, unless the owners have affirmatively consented to release. 

In summary, the sheriff must withhold the peace officers' home telephone numbers and 
family member information under sectio~l 552.1 17(a)(2) of the Government Code. The 
home phone nurnbers and family niemher inforillation of sheriffs employees who are not 
peace officers must be withheld under section 552.1 17(a)(1) if these individuals timely 
elected confidentiality under section 552.024 of the Government Code. The Texas driver's 
license number must be withheld under section 552.130 of the Government Code. The e- 
mail addresses of members of the public must be withheld under section 552.137 of the 
Government Code, unless they have consented to release. The remaining information must 
be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This r~iling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(1). Ifthe 
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governmental body wants to challenge tnis I-uliiig, the govei~nneiltal body must appeal by 
fling suit in Travis County witliin 30 calendar days. Icl. 5 552.324(b). In order to get the 
f~jll benefit of such ail appeal, the goveinn~ental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this r~iling and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governn~ental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governme~tal body to release all or part of tlie requested 
information, the governmental body is responsible for taking tlie next step. Based on the 
statute, the attomey general expects that, upon receiving this iuling, the governn~eiital body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challcngillg this ruling pursuant to section 552.324 ofthe 
Government Code. If the govevnmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a coniplai~it with the district or 
county attomey. Id. § 552.3215(e). 

If this ruling requires or permits the governmental body to withhold ail or some of the 
requested infom~ation, the requestor car. appeal that decision by suing the governmental 
body. Id. 5 552.32l(a); Texas Dep't ofpub. Safety v. Gilbp-eath, 842 S.W.2d 408, 411 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliar~ce with this ruling, 
be sure that all charges for the information are at or below the legal amounts. Questions or 
cornplaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attomey General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comnielits 
about this d i n g ,  they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any commelits within 10 calendar days 
of the date ofthis ruling. 

M. Alan Akin 
Assista~~t Attomey General 
Open Records Division 
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Ref: ID# 286940 

EIIC. Submitted documents 

c: Mr. Jason W. Gore 
P.O. Box 131052 
Tyler, Texas 75713 
(wio enclosures) 


