
G R E G  A B B O T T  

August 21; 2007 

Mr. Jesus Toscano, Jr. 
Administrative Assistant City Attorney 
City of Dallas 
1500 Marilla Street, Room 7BN 
Dallas, Texas 75201 

Dear Mr. Toscano: 

You ask whether ceitairi iiifosmation is subject to required priblic disciosrire tinder the 
Public Infomlation Act (the "Act"), chapter 552 of the Governme~it Code. Your request was 
assigned ID# 2871 95. 

Tne City of Dallas (the "city") received a request for all information pertaining to tlie Deep 
Elium Public Iniprovernent District during a specified period of time. You state that a 
po~iion of the responsive iiifoi-illation will be released to tlie requestor. Y ~ L I  claim that 
portions of the s~ibmitted inforination are excepted from disclosure under 
sections 552.107, 552.136, and 552.117 of the Gove~~iment Code. We have considered the 
exceptions yo11 claim and reviewed the submitted infomnlation.' 

Section 552.107(1) of the Goveriin~ent Code protects informatior? coming within the 
attorney-client privilege. When asserting tlie attorney-client privilege, a govem~lrnental body 

'Wc assume that the represeiitative sample of records siihiiiitted to this office is truly represeiitative 
o l  the reqiiested records as n \viloIe. See Ope11 Records Decisioi~ Nos. 499 (1988). 497 (1988). This opeii 
recoids letter does iiot reach. and therefore does not authorize the witliholdiiig of, any otlicr reqiiested records 
to tile extent that tliosc records contaiii substaiitiall); differeil: types of inforniation than tliar subliiitted to tliis 
office. 
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has the burden of providing the necessary facts to denlonstrate tile elements of the privilege 
in order to withhold the inforniatioii at issue. Open Records Decision No. 676 at 6-7 (2002). 

First, a governmental body must demonstrate that the information constitutes or documents 
a coiilniunication. Id. at 7. Second, the comn~~inication rnilst have been made "for the 
pnryose of facilitating the rendition ofprofessioilal legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitatinz 
professional legal services to tile client goverlin~ental body. I n  re Tex. Fa/-ilzers Ins. 
Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig, proceeding) (attorney-client 
privilege does not apply if attorney acting in capacity other than that of attorney). 
Governmental attorneys often act in capacities other than that ofprofessional legal counsel, 
such as administrators, investigators, or managers. Thus, themere fact that a com~nunication 
involves an attorney for the govemnient does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX. R. EVID. 503(b)(l)(A), (B), (C), (D), (E). Thus, 
a governmental body must inform this office of the identities and capacities of the 
individuals to whom each commi~nication at issue has been made. Lastly, the attorney-client 
privilege applies only to a confidential con~munication, id. 503(b)(l), meaning it was "not 
inte~lded to be disclosed to third persons other than those to whon~ disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmissio~l of the communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on t11e intent of the parties involved 
at the time the infor~ilation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-W-aco 1997, no writ). Moreover, because the client may elect to waive the 
privilege at any time, a governmental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attorney-client privilege unless 
otherwise waived by the govern~nental body. See Nuie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state that Exhibit B contains confidential com~nunicatiosis betwee11 city attorneys and 
ernployees of the city. You also state that these communications were made in confidence 
and in furtherance of the rendition of professional legal services to the city. Based on our 
review of your representations and the submitted infom~ation, we find that you have 
demonstrated the applicability oftheatt~snep-client privilege to Exhibit B. Accordingly, we 
conclude that the city may withhold Exhibit B pursuant to section 552.107(1) of tlie 
Government Code. 

Next, you state that the account numbers you have marked iii Exhibit C are excepted from 
piiblic disclosure under section 552.136. Section 552.136 states in part that 
"[n]otwithstanding any other provision of [the Act], a credit card, debit card, charge card, 
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or access device number that is collected, assembled, or n~ai~itailled by or for a govem~neiltal 
body is confidential." Gov't Code 5 552.136(b); see ulso id. 5 552.136(a) (defining "access 
device"). Upon review, we agree that the city 111ust withhold the account rlunibers that you 
have marked under section 552.136. 

You claim that the e-mail addresses in Exhibit D are excepted from public disclosure under 
sectioil 552.137 of the Government Code. Seetioil 552.137 provides as follows: 

(a) Except as otlierwise provided by this section: an e-mail address of a 
member of the public that is provided for tire purpose of communicating 
electronically with a governmental body is coi~fidential and not subject to 
disclosure under this chapter. 

(b) Confidential information described by this section that relates to a 
member of tile public nlay be disclosed if thc inember of the public 
affirmatively conselits to its reletse. 

(c) Subsection (a) does not apply to an e-mail address: 

(1) provided to a governmental body by a person who has a 
contractual relationship with the governmental body or  by the 
contractor's agent; 

(2) provided to a governmeiltal body by a vendor who seeks to 
contract with the governn~eiltal body or by the vendor's agent; 

(3) contained in a response to a request for bids or proposals, 
contained in a response to similar invilations soliciting offers or 
iiifonnation relating to a potential contract, or provided to a 
governnlental body in thc course of negotiating the ternis of a 
contract or potential contract; or 

(4) provided to a govemniental body oil a letterhead, coverslleet, 
printed document, or other document made available to the public. 

Gov't Code i j  552.137(a)-(c). You state that the e-mail addresses in Exhibit D do not fall 
under any ofthe exceptions to co:?fidentiality under section 552.137(c). Therefore, if the 
owners of the e-mail addresses did riot affirmatively consent to their release, the city must 
witlillold the e-mail addresses under section 552.137(a). 

In summary, the city tilay withiioId Exhibit B from disclosure under sectioi~ 552.107 of the 
Goveni~llent Code. The account nunibers that you have marked must be withheld under 
sectioii 552.136 of the Government Code. If the owners of the e-mail addresses at issue 
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consented to their p~tblic disclosure, the city may release the addresses under 
sectioil 552.137(b). Otllerwise: the city 111ust witl~l~old the marlted e-111aiI addresses in 
Exhibit C from disclosure under section 552.137(a). The reiisaiiling represeiitative sample 
infoinlation must he released to tlie requestor. 

This letter ruling is limited to the particirlar records at issue i ~ i  this request and limited to the 
facts as presented to us; therefore, this ruling must 11ot be relied upon as a previous 
determination regarding any other records or ally other circuil~stances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govertlnlental body and of the requestor. For example, gover~lmeiltal bodies are prohibited 
from asking the attorney general to recoiisider tbis ruling. Gov't Code 5 552.301(fl. If the 
governmeiltal body wants to challenge this ruling, the gove~iiri~eiltal body 111ust appeal by 
filing suit in Travis County withill 30 calendar days. Id. $ 552.324(b). In order to get the 
fill1 benefit ofsueh an appeal, tl~egovemmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the govenlmental body does not appeal this ruliilg and the 
governmental body does not comply with it, then both the requestor and the attorney general 
have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the govern~nental body to release all or part of  the requested 
iriforinatioil, the governmental body is respo~lsible for taking the next step. Based on the 
statute, the attorney general expects that, upon recciuing this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Govenlineilt Code or file a lawsuit challenging this ruling pursuant to sectio~i 552.324 of the 
Government Code. If the govemmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotli~le: 
toll free, at (877) 673-6839. The requestor may also file a coniplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the govertlmerital body to withhold all or some of tlie 
requested i~lforrnation, the requestor call appeal that decision by suing the governmeiltal 
body. Id. 5 552.321(a); Te.r.xns Dep't of Pub. Sqfev 1). Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992,110 writ). 

Please remember that under the Act the release of inforinatioii triggers certain procedures 
for costs and charges to the requestor. If records are released in compliance with this ruling, 
be sure that all charges for the iiiformatio~l are at or below the legal amounts. Questions or 
complaints about over-charging nltlst be directed to Hadassah Schloss at the Office of the 
Attoiney General at (512) 475-2497. 

If the goverillne~ltal body, the requestor, or any other person has questions or comments 
about this ruling, they liiay contact our office. Although there is no statutory deadline for 
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contacting us, the attorney general prefers to receive any comnlents \irithin 10 calendar days 
of the date of this ruling. 

Sincerely, 

M. Alan Akin 
Assistant Attorney General 
Open Records Division 

Enc. Subn~itted documents 

c: Ms. Gianna Madrini 
President 
Deep Ellun~ Association 
3005 Commerce 
Dallas, Texas 75226 
(w/o enclosul-es) 


