
ATTORNEY GENERAL OF TEXAS 
- 

G R E G  A B B O T T  

August 28, 2007 

Ms. Julia Gannaway 
Senior Associate 
Lynn Pham & Ross, LLP 
1320 South University Drive, Suite 720 
Fort Worth, Texas 76107 

Dear Ms. Gannaway: 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 287873. 

The City of Graham (the "city"), which you represent, received arequest for information the 
city has obtained pertaining to a specified individual. You state that you will release a 
portion of the requested information to the requestor. You claim that the submitted 
information is excepted from disclosure under section 552.101 of the Government Code. We 
have considered the exception you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code 5 552.101. This section encompasses information protected by other statutes. 
Criminal history record information ("CHRI") generated by the National Crime Information 
Center ("NCIC") or by the Texas Crime Information Center ("TCIC) is confidential. 
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI that states 
obtain from the federal government or other states. Open Records Decision No. 565 (1990). 
The federal regulations allow each state to follow its individual law with respect to CHRIit 
generates. Id. Section 41 1.083 of the Government Code deems confidential CHRI that the 
Texas Department of Public Safety ("DPS") maintains, except that the DPS may disseminate 
this information as provided in chapter 41 1, subchapter F of the Government Code. See 
Gov't Code 5 41 1.083. Sections 41 1.083(h)(I) and 41 1.089cd) authorize a criminal justice 
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agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another criminal justice agency for a criminal justice purpose. Id. 3 41 1.089(b)(1). Other 
entities specified in chapter 41 1 of the Government Code are entitled to obtain CHRI from 
DPS or another criminal justice agency; however, those entities may not release CI-IRI except 
as provided by chapter 41 1. See gener*ully id. 53 41 1.090 - ,127. Furthermore. any CHRI 
obtained from DPS or any other criminal justice agency must be withheld under 
section 552.101 of the Government Code in conjunction with Government Codechapter 41 1, 
subchapter F. See Gov't Code 5 41 1.082(2)(B) (term CHRI does not include driving record 
information). Accordingly, the city must withhold the CHRI that we have marked under 
section 552.101 of the Government Code in conjunction with federal law and chapter 41 1 
of the Government Code. 

Section 552.101 also encompasses chapter 61 1 of the Health and Safety Code. which 
provides for the confidentiality of records created or maintained by a mental health 
professional. Section 61 1.002(a) reads as follows: 

Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

Health & Safety Code § 61 1.002(a). Section 61 1.001 defines a "professional" as (1) aperson 
authorized to practice medicine, (2) a person licensed or certified by the state to diagnose, 
evaluate or treat mental or emotional conditions or disorders, or (3) a person the patient 
reasonably believes is authorized, licensed, or certified. Id. 5 61 1.001(b). Sections 61 1.004 
and 61 1.0045 provide for access to mental health records only by certain individuals. See 
ORD 565. These sections permit disclosure of mental health records to a patient, a person 
authorized to act on the patient's behalf, or a person who has the written consent of the 
patient. Health & Safety Code 5 61 1.004, ,0045. We have marked the information that 
constitutes amental health record, which may only be released in accordance with the access 
provisions of sections 61 1.004 and 61 1.0045 of the Health and Safety Code. Because our 
determination on this issue is dispositive, we need not address your remaining arguments 
against disclosure of this information. 

Next, you state that Exhibit C is excepted from disclosure under section 552.101 of the 
Government Code in conjunction with section 217.7 of the Administrative Code. 
Section 217.7 states that before hiring or appointing a licensee, an agency shall contact the 
Texas Cornmission on Law Enforcement Officers Standards and Education (the 
"commission"), electronically or in writing, to comply with the reporting requirements of 
Texas Occupations Code section 1701.451, and that a report or statement submitted under 
section 217.7 is excempt from disclosure under the Act. See Occ. Code i j  1701.451 
(requirements of preemployment request for early termination report and background check 
confirmation form); see also 37 Tex. Admin. Code 3 217.7(a), (h). However, Exhibit C 
consists of a commission exam results page that pertains to a preemployment exam 
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conducted by the commission. This document is not a report or statement that inust be 
submitted to the commission in order to comply with the reporting requirements of 
section 1701.451 of the Occupations Code. Therefore, section 217.7 is not applicable to this 
information, and it may not be withheld under section 552.101. As you raise no other 
exception to disclosure of Exhibit C it inust be released to the requestor. 

Section 552.101 also encompasses the doctrine of common-law privacy. which protects 
information that is highly intiinate or embarrassing such that its release would be highly 
objectionable to a reasonable person and the public has no legitimate interest in it. Indus. 
Fo~tr~d. 1). Ten. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). The types of information 
considered intimate and embarrassing by the Texas Supreme Court in Industrial Foundation 
include information relating to sexual assault, pregnancy, mental or physical abuse in the 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide, 
and injuries to sexual organs. Id. at 683. 

Generally, only the information that either identifies or tends to identify a victim of sexual 
assault or other sex-related offense may be withheld under common-law privacy. However, 
a governmental body is required to withhold an entire report when identifying information 
is inextricably intertwined with other releasable information or when the requestor knows 
the identity of the alleged victim. See Open Records Decisions Nos. 393 (1983), 339 (1982); 
see also Open Records Decision No. 440 (1986) (detailed descriptions of serious sexual 
offenses must be withheld). The request and the submitted information indicate that the 
requestor knows the identity of the alleged sexual assault victims who are portrayed in 
portions of the submitted information. Thus, withholding only the identifying information 
from the requestor would not preserve the victims' common-law right to privacy. We 
therefore conclude that the city must withhold the statements in Exhibit B, which we have 
marked, pursuant to the common-law privacy principles incorporated by section 552.101 of 
the Government Code. 

You claim that the remaining information in Exhibit B is excepted from disclosure under 
section 552.101 in conjunction with common-law privacy and the ruling in Morales v. Elleiz. 
111 Ellen the court addressed the applicability of the common-law privacy doctrine to files of 
an investigation of allegations of sexual harassment in an employlnent context. However, 
the remaining information consists of administrative documents related to the background 
of the officer at issue. Because the allegations do not concern sexual harassment in the 
employment arena, we find that Ellerz is not applicable in this instance. Consequently, the 
city may not withholdany ofthe remaining information under section 552.101 in conjunction 
with common-law privacy on the basis of Morzlles v. Ellen 

In summary, you must withhold the information we have marked under section 552.101 in 
conjunction with chapter 41 1 of the Government Code and common-law privacy. The 
inental health record. which we have marked, may only be released in accordance with the 



Ms. Julia Gannaway - Page 4 

access provisions of sections 61 1.004 and 61 1.0045 of the Health and Safety Code. The 
remaining information must be released to the requestor.' 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $552.324(b). In order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline. 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records are released in compliance with this ruling, be 

' w e  note that some of the information hcing released is confideiitial and not subject to release to the 
general public. However. the requcstor in this instance has a special right of access lo the information. Gov't 
Code $552.023 (person or person's authorized rcprescntative has special right of access to records that contain 
information relating to the person that are protected fiool public disclosure by laws intended to protect that 
person's privacy interests). Because such information may he confidential with respect to the general public. 
if the department receives another request for this information from an individual other than this requestor or 
his authorized representative, the department must again seek a ruling from this office. 
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sureqhat all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contactingus, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

<A<<%&-- 
Justln D. Gordon 
Assistant Attorney General 
Open Records Division 

Ref: El# 287873 

Enc. Submitted documents 

c: Mr. Blaine Holbrook 
Evans & Rowe 
10101 Reunion Place, Suite 900 
San Antonio, Texas 78216 
(wio enclosures) 


