
G R E G  A B B O T T  

August 28, 2007 

Ms. Rebecca Brewer 
Abemathy, Roeder, Boyd & Joplin, P.C 
P.O. Box 1210 
McKinney, Texas 75070-1210 

Dear Ms. Brewer: 

You ask whether certain information is subject to req~~ired public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Governnient Codc. Your request was 
assigned ID# 288312. 

The City of Frisco (the "city"), whicli you represent, received a request for information 
related to the requestor. You claim that the requested inforlnatioii is excepted from 
disclosure under sections 552.101 and 552.108 of the Government Code. We have 
considered the exceptio~is you claim and reviewed the submitted inforniation. 

Initially, we note that some of the s~~bmitted infoi-n~ation appears to have been obtained 
pursuant to a grand jnry subpoena. The judiciary is expressly excluded fro111 the 
requirements of the Act. See Gov't Code 5 552.003(1)(B). This office has determined that 
a grand j u ~ y ,  for purposes of the Act, is a part of the judiciary and is therefore not sitbject to 
the Act. See Open Records Decision No. 41 I (1984). Further, records kept by another 
person or entity acting as an agent for a grand jury are coilsidered to be records in the 
constiuctive possession of the grand jury and therefore are not subject to the Act. See Open 
Records Decisions Nos. 513 (1988), 398 (1983). But see ORD 5 13 at 4 (defining li~iiits of 
judiciary exclusioii). The fact that inforniation collected or prepared by anoilier person or 
entity is submitted to the grand jury does not necessarily mean that sucli information is in 
the grand jury's constructive possession when the sailie infol-ination is also held in the other 
person's or entity's own capacity. Inforniation held by another person or entity but not 
produced at the direction of the grand jury may well be protected under one of the Act's 
specific exceptions to disclosure, but such iiiformatioll is not excluded from the reach of the 
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Act by the judiciary exclusiori. See ORD 513. Thus, to the extent tliat tlie city has 
possession of the slibnlitted illformatioil as ail agent of the grand jury, such inforli~atioti is 
in tlie grand jury's coilstiuctive possessioll and is not subject to the Act. This decision does 
not address tlie public availability of ally such iiifomiation. To the extent tliat the city does 
not have possessio~i of tlie submitted information as an agent of the grand jury, tile 
information is subject to the Act arid rnust be released unless it falls within an exception to 
public disclosure. 

Section 552.101 of the Goveriinient Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code $ 552.101. This section encompasses information protected by other statutes. We note 
that some of the submitted information falls withiti the scope of section 61 1.002 of the 
Health and Safety Code, wliich is encompassed by section 552.10 1 oftlie Gover~liiient Code. 
Section 61 1.002 provides in part: 

(a) Conimunications between apaticnt and aprofessional, and records oftlie 
identity, diagnosis, evaluation, or treatment of a patient tliat are created or 
maintained by a professional, are coiifidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 61 1.0045. 

Health & Safety Code § 61 1.002(a)-(b); see also id. $ 61 1.001 (defining "paticiit" and 
"professional"). Sections 61 1.004 and 41 1.0045 provide for access to information that is 
made confidential by section 61 1.002 only by certain individuals. See 
id. $8 61 1.004, 61 1.0045; Open Records Decision No. 565 (1990). We have marked the 
s~ibniitted information that is confidential under section 61 1.002 of the Healtb and Safety 
Code. We note that the requestor liiay have a right of access to tlie marlted information 
under sections 61 1.004 and 61 1.0045 of the Health and Safety Code. Otherwise, tlie city 
rnust withhold the marked information under section 552.101 of the Government Code. 

You contend that the remaining illformation is confidential under section 261.201 of the 
Family Code. Section 261.201(a) provides as follows: 

(a) The followilig informatioil is confidential, is not subject to public release 
under Chapter 552, Governme~lt Code, and may be disclosed oilly for 
purposes consistent with [the Fainily Code] and applicable federal or srate 
law or under rules adopted by an investigating agency: 

(1) a report of alleged or suspected abuse or neglect madc under 
[chapter 261 of the Farn~ly Code] and the identity of tlie person 
making the report; and 
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(2) except as otherwise provided in this section, tile files, reports, 
records, cornmunicatio~is, and working papers used or developed in 
an investigatio~l under [chapter 261 of the Family Code] or in 
providing services as a result of an investigation. 

Fa~il. Code 5 261.20 l(a). We agree that the remaiiling information consists of files, reports, 
records, communications, or working papers used or developed in ail investigatioii under 
chapter 261 of the Family Code. Thus. the remaining i~lformatioii falls within the scope o f  
sectio~l 261.201 of the Fanlily Code.' As y o ~ i  do not indicate that the city has adopted any 
rule that gover~ls the release of this type of information: we assume that no siiclr reg~iiation 
exists. Given that assun~ption, we co~lclude that the city must withhold the rest of the 
submitted information under section 552.101 of the Government Code in conjunction with 
section 261.201 of the Family Code.' See Open Records Decision No. 440 at 2 (1986) 
(predecessor stat~~te). 

In summary, to the extent that the city has possession of the submitted i~ifor~ilatioll as an 
agent ofthe grand jury, such information is iii the grand jury's constructive possession and 
is not subject to the Act. To the extent that the city does not have possession of the 
submitted information as an agent of the grand jury, we conclude as follows: (1) unless the 
requestor has a right of access to tile marked information under sectio~ls 611.004 
and 61 1.0045 of the Health and Safety Code, the city must withhold the marked information 
under section 552.101 of the Government Code; and (2) the remaining informationmust be 
withheld under section 552.101 of the Govermneiit Code in conj~~nction with 
sectioll261.201 of the Faniily Code. As we arc able to make these determinations, we need 
not address your other arguments against disclosure. 

This letter rulilig is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore? this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This triggers important deadlines regarding the rights and responsibilities of the 
governme~ltal body and of the requestor. For example, governmei~tal bodies are prohibited 
from asking the attonley general to recoiisider this ruling. Gov't Code $ 552.30l(f). If the 

'We note that althougii scciioo 261.201 of :lie Family Code generally encompasses records of 
iilvestigations of alleged or suspected child abuse or neglect, section 61 1.002 of thc Health & Safety Code and 
section 1703.306 of tile Occupations Code are applicable to moi-e specific categories of information. When 
infonilation falls within both a general and a specific provisioi~ of law, the spccific provision prevails over the 
general. See Horizon/CMSHenIthc~i~'e Carp. 1'. Aiilil, 34 S.W.3d 887,901 (Tex. 2000) ("more specific statute 
coiitrols over the more general"); Grellar 1.. State, 521 S.W.2d 277 (Tex. Crim. App. 1975) (under well- 
established I-uleofstatutory constrocf 011, specific.statotoryprovisio~isprevail overgeneral ones); Open Records 
Decision Nos. 598 (1991). 583 (1990), 451 (198;). 

'We note that if tile Texas Departinen: of Faniily and Protective Seivices has created a file on this 
alleged abuse, the child'sparent(s) may have the stattitory right toreview the file. SeeFam. Code 3 261.201(g). 
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goveinmental body wants to challeilge this ruling, the govemniental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. $ 552.324(b). In order to get the 
full benefit of sucli an appeal, the governmental body must file suit within 10 calendar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governnle~~tal body does not coiliply with it, the11 botli the requestor and the attoiney general 
have the right to file suit against tlie goverilmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this n ~ l i ~ l g  requires the governmentdl body to release all or part of  tile requested 
information, the governmental body is responsible for taking tlie next step. Based on the 
statute, the attoriiey general expects that, upon receiving this ruling, the go\~ernmentaI body 
will either release the public records pronlptly pursuant to section 552.221(a) of the 
Gover~lnient Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Governinent Hotline, 
toll free, at (877) 673-6839. The requestor rnay also file a complaint with the district or  
county atto~ney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested informatioil, the requestor call appeal that decision by suing the governrnental 
body. Id. 5 552.321(a); Texas Dep't qfPub. Sflfety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. If records are released in conipliance with this ruling, 
be sure that all charges for the inforn~ation are at or below the legal amounts. Questioils or 
complaints about over-charging must be directed to Hadassah Scliloss at the Office of the 
Attorney General at (5 12) 475-2497. 

If the gove~un~ei~tdl body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is 110 statuto~y deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Cindy Nettles 
Assistaiit Attorney General 
Open Records Divisio~i 
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Ref: ID# 288312 

Enc. Submitted docu~uents 

c: Mr. Warren R. Bain 
67 13 Wood Iron Drive 
Corpus Christi, Texas 78413 
(wio enclosures) 


