
September 4, 2007 

Mr. Mario L. Vasquez 
Assistant General Counsel 
Houston Independent School District 
4400 West 181h Street 
Houston, Texas 77092 

Dear Mr. Vasquez: 

You ask whether certain information is subject to required public disclosure under the Public 
information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 288339. 

The FIouston Independent School District (the "district") received a request for a copy of a 
specified referral. You assert that the request was not properly made under the Act. In the 
alternative, you claim that portions of the requested information are excepted from disclosure 
under sections 552.101 and 552.135 of the Government Code. We have considered the 
exceptions you claim and reviewed tile submitted information. We have also considered 
coinlneuts submitted by the requestor. See Gov't Code $ 552.304 (interested party may 
subinit comments stating why information should or should not be released). 

Ure first address your conte~~tion that the request was not a valid request under the Act 
because it was made on a dispute resolution form that was delivered to the North Regional 
Superintendent; instead of being filed with the district's public information officer. 
Gznerally. a request Tor public information need not be addressed to the officer of public 
information of a governmental body to be a valid request under the Act. See Open Records 
Decision Nos. 497 at 3 (1988). 44 at 2 (1974); see uiso Gov't Code $ 552.202 (each 
department head of governmental body is an ageiit of officer. for public inforinatioil for 
purposes of receiving requests under Act). The Act merely requires a request to be 
reasonably identifiable as a request for public records. See ORD 497. We determine that the 
request at issue was properly delivered to the district and is a valid request for information 
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under the Act. Thus, we determine that the district is obligated to respond to the request as 
provided under the Act. 

We next address the district's obligations under sectioil 552.301 ofthe Government Code, 
which prescribes the procediires that a governmental body must follow in asking this office 
to decide whether requested informatioil is excepted from public disclos~ire. Pursuant to 
section 552.301(b), a governmental body must ask for a decision from this office and state 
the exceptions that apply within ten business days of receiving the ivrittcn request. Pursuant 
to section 552.301(e), a goverilniental body receiving a I-equest for iilformation that the 
governlnental body wishes to withhold pursuant to an exception to disclosure under the Act 
is required to subinit to this office within fifteen business days of receiving the request 
( I )  general written comments stating the reasons why the stated exceptions apply that would 
allow the information to be withheld, (2) acopy of the written request for information, (3) a 
signed statement or sufficient evidence showing the date the governmental body received the 
written request, and (4) a copy of the specific information requested or representative 
salnples, labeled to indicate which exceptions apply to which parts of the documents. You 
inform us that tile district received this request on May 14, 2007. However, yo~i  did not 
request arulingorsubmit the information prescribed bysection 552.301(e) to this office until 
June 28, 2007. Consequently, we find that the district failed to comply with the procedural 
requirements of section 552.301. 

Pursuant to section 552,302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presulnption 
that the requested iiiformation is p~iblic and must be released unless the governmental body 
deinonstrates a compelling reason to withhold the information from disclosure. See id. 
$ 552.302; Harzcock v. Stcite Bd. of f i ls . ,  797 S.W.2d 379. 381-82 (Tex. App.-Austin 1990, 
no writ) (governmental body must make compelling demonstration to overcome presumption 
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 319 (1982). A compelling reason exists when third-party interests are at stake or when 
information is confidential under other law. Open Records Decision No. 150 (1977). You 
have raised section 552.101 of the Govenlme~it Code in conjunction with the informer's 
privilege. The informer's privilege has been recognized by Texas courts. See  Aguilar v. 
Stare, 444 S.W.2d 935,937 (Tex. Crim. App. 1969). Because the purpose of the informer's 
privilege is to protect the flow of information to a governmental body, rather than to protect 
a third person, the infornier's privilege, unlike other claims under section 552.101 of the 
Government Code, can be waived. See Open Records Decision No. 549 at 6 (1990). 
Therefore, the district may not withhold any of the submitted information ~inder 
section 552.101 ill conjunction with the illformer's privilege. Because your remaining claims 
uitder sections 552.101 and 552.135 call provide coinpelling reasons to overcome the 
presu~nption that the requested information must be released, we will address your remaining 
arguments under these i:xceptions. 
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Section 552.101 of tlie Gover~iment Code excepts from disclosure "information considered 
to be confidential by law, either constitstional, statutory, or by judicial decision." Gov't 
Code $ 552.101. This exception encompasses inforrnation that other statutes make 
confidential. You raise sectiori 552.101 ill  conjunction with tlie federal Health Insurance 
Portability and Accorintability Act of 1996 ("HIPAA"), 42 U.S.C. $$  1320d-I 320d-8. t \ t  the 
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for Privacy of Individually Identifiable Health Information. See Health Insurance 
Portability and Accountability Act of i 996,42 U.S.C. $ 1320d-2 (Supp. IV 1998) (historical 
& statutory note); Standards for Privacy oflndivid~rally Identifiable Health Information. 45 
C.F.R. Pts. 160, 164 ("Privacy Rule"): see iilso Attorney General Opinion JC-0508 at 2 
(2002). These standards govern thereleasability ofprotected health information by a covered 
entity. See 45 C.F.R. pts. 160, 164. Under these standards, a covered entity rnay not use or 
disclose protected health information, excepted as provided by parts I60 and 164 of the Code 
of Federal Regulations. See 45 C.F.R. 5 164.502ja). 

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records 
Decision No. 68 I (2004), we noted that section 164.512 of title 45 of the Code of Federal 
Regulations provides that a covered entity may use or disclose protected health information 
to the extent that such use or disclosure is required by law and the use or disclosure complies 
with and is limited to the relevant requirements of such law. See 45 C.F.R. $ 164.5 12(a)(l). 
We f~~rther  noted that the Act "is a mandate in Texas law that cornpels Texas governmental 
bodies to disclose information to the public." See Open Records Decision No. 681 at 8;  see 
also Cov't Code SS 552.002, ,003, .02 I .  We therefore held that the disclosures under the Act 
come within section 164.5 12(a). Consequeiitly, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 of the Government Code. See Abbott v. Ten.. 
Dep"t ufMenfal Hec~ltiz &Mental Retardariotz, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9; see ulso Open Records Decision No. 478 (1987) (as general rule, 
statutory confidentiality requires express language making information confidential). Thus, 
because the Privacy Rule does not make confidential irlforrnation that is subject to disclosure 
under the Act, the district may withhold protected health information from the public only 
if the information is confidential under other law or an exception in s~rbchapter C of the Act 
applies. 

Section 552.101 also encompasses tlie doctrine of common-law privacy. Cornmon-law 
privacy protects inforrnation if ( I )  the iriformation contailis highly intimate or embarrassing 
facts, tlie publication of which would be highly objectionable to a reaso~iahle person, and 
(2) the information is not of legitimate concern to tlie public. Irzdi~s. Fourztl. v. Tex. Iridus. 
Accideizt Bd., 540 S.W.2d 668, 685 (Tex. 1976). Information may be withheld ~ ~ n d e r  
section 552.101 i n  conjunction with cornmon-law privacy upon ashowing of certain "special 
circumstances." See Ope11 Records Decision No. 169 ( I  977). This office considers "special 
circumstances" to refer to a very riarrow set of situations in which the release of information 
would likely cause someone to face "rri? iinrninent threat of piiyical danger." Id. at 6. Such 
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"special circumstances'' do not inclilde "a generalized and speculative fear of harassment or 
retribution.'' Id. Upon review of the district's arguments and the submitted information, we 
find that tlie district has not provided evidence that releasing the information at issue would 
likely cause someone to face imminent danger of harm or death rather than a generalized and 
speculative fear of harassment or retribution. F~irtliermore, the requestor states that he was 
allowed to view the document at issue and has provided a list of the individuals whose names 
you seek to withhold. Thus. you have failed to establish that speciai circumstances exist in 
ihis instance. Accordingly, common-law privacy is not applicable to the submitted 
information. 

Finally, we address your argument under section 552.135 of tlie Government Code, which 
provides in part: 

(a) "Informer" means a student or former student or an employee or former 
einployee of a school district who has furnished a report of another person's 
or persons' possible violation of criminal, civil, or regiilatory law to the 
school district or the proper regulatory enforcement aiithority. 

(b) An informer's name or information that would substantially reveal the 
identity of an informer is excepted from [required public disclosure]. 

(c) Subsection (b) does not apply: 

( 1 )  if the informer is a student or former student. and the student or 
former student. or the legal guardianl or spouse of the student or 
former student consents to disclosure of the student's or former 
student's name: or 

(2) if the informer is an eruployee or former employee who consents 
to disclosure of the empioyee's 01. former einployee's name: or 

(3) if the informer planned, initiated, or participated in tlie possible 
violation. 

Gov't Code $ 552.135(a)-(c). Because the legislature limited the protection of section 
552.135 to thc identity of a person who reports apossible violation of"law," a school district 
that seeks to withhold information under this exception must clearly identify io this office 
tlie specific civil, criminal. or I-eguiatory law that is aileged to have been violated. See id. 
$5 552.30l(c)(l)(A), .135(a). Additionally, we note that individuals who provide 
information in the course of an investigation but do not make the initial report ai-e not 
informants for the purposes of claiming section 552.135. You assert that the submitted 
information reveals the identities of employees of the district who reported possible felonies. 
Upon review, however, we find that the submitted information consists of an anonymous 
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report, which identifies witnesses who did not make initial reports of possible violations. 
Thiis. the district has failed to demonstrate how any of the submitted inforination at issue 
reveals the identity of an int~'o~-iner foi- section 552.135 purposes. Accordingly, none of the 
submitted inforination may be withheld on this basis. As you raise no other exceptions io 
ciisclos~~re. the subinitled information must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code $ 552.301(0. If the 
governmental body wants to challenge this ruling, tile governmental body must appeal by 
filing suit in Travis County within 30calendar days. Id. $552.324(b). 111 order to get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id. $ 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governme~ltal body does no! comply with it, then both the requestor and the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmental body 
will either release the public records promptly pursuant to section 552.221(a) of tlie 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Governanent Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Kotline. 
toll free, at (877) 673-6839, The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withllold all or some of tlie 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texus Dep'r of Pub. Safety v. Gilhreutlz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992. no writ). 

Please remember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. If records arc released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questions or 
complaints about over-charging inus! be directed to Hadassah Schloss at the Office of the 
Attorney General at (5 12) 475-2497. 
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If tlie governlnental body. the requestor, or any other person has questions or co~nrne~its 
about this ruling. they may contact our office. Altllo~gh there is 110 statutory deadline for 
contacting us; the attorney general prefers to receive any comments within 10 calendar days 
of the date of this I-uling. 

Sincerely. 

Assistant Attorney General 
Open Records Division 

Ref: ID# 288339 

c: Mr. Matthew Gaddis 
4143 Juliet Street 
Beilairc, Texas 77087 
(wio enclosures) 


