
G R E G  A R R O T T  

September 6, 2007 

Mr. Miguel Ailgel Matos 
Denton, Navarro, Rocha & Bernal, P.C. 
25 17 North Main Avenue 
San Antonio, Texas 78212 

Dear Mr. Matos: 

Y ~ L I  ask whether certain i~iformation is subject to req~~ired public disclosure under the 
Public Illforlnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID& 2886 10. 

Tlie Jourdanton Police Department (the "department"), which you represent, received a 
request for "any forgery reports oil" a named individual. You claim that the requested 
informationisexcepted fromdisclosureuiidersections552.101,552.103,and 552.108 ofthe 
Government Code. We have considered the exceptions you claim and reviewed the 
s~rbniitted iilforniatioil. 

initially, we must address tile department's obligatioiis under sectioi~ 552.301 of tlie 
Government Code, which prescribes the procedures that a governn~elltal body must follow 
in asking this office to decide whether requested illformation is excepted from public 
disclosure. Section 552.301(e-1) provides tlie followii~g: 

A governmental body that submits written comments to the attorney general 
under Subsection (e)(l)(A) shall send a copy of those comilieilts to the 
person who requested the iilforiliatioll from the gover~~n~ental body. If the 
written coninielits disclose or contain the substance of the iilforniation 
requested, the copy of the coniiiients provided to the person illust be a 
redacted copy. 
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The department sent to the requestor a copy of its written coiiniients submitted to this office 
pursuant to section 552.301(e)(l)(A). The copy contains the introductory portion of the 
department's brief, but the reniaining information in the copy is redacted. After review of 
the copy ofthe depaitment's brief sent to tlie requestor; we find that the department redacted 
information from the copy that does not disclose or contain the substance of the information 
requested; therefore, we conclude that the department failed to conlply wit11 the procedural 
requirements of section 552.301 (e-1) of tlie Government Code. 

Pursuant to section 552.302 of the Govel-nment Code, a goveniillental body's failure to 
comply with the procedural requirements ofsection 552.301 results in tlie legal presuniption 
that the requested information is public and must be released unless the govemniental body 
demonstrates a con~pelling reason to withhold the information from disclosure. See Gov't 
Code 552.302; Hancock v. State Bd. oj' Ins., 797 S.W.2d 379, 381-82 
(Tex. App.- Austin 1990, no writ); Open Records Decision No. 3 19 (1 982). A con~pelling 
reason exists when third-party interests are at stalte or when information is confidential 
under other law. Open Records Decision No. 150 (1977). Sections 552.103 and 552.108 
are discretionary exceptions to disclosure that protect a governmental body's interests and 
may be waived. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); Open Records Decision Nos. 663 at 5 (1999) (untimely request for 
decision resulted in waiver of discretionary exceptions), 177 (1977) (statutory predecessor 
to section 552.108 subject to waiver). But see Open Records Decision No. 586 at 2-3 (1991) 
(claim of another governmental body under statutory predecessor to section 552.108 can 
provide compelling reason for non-disclosure). In failing to comply with section 552.301, 
the department has waived its claims under sections 552.103 and 552.108; therefore, the 
department may not withhold any ofthe requested infovmation under either ofthese sections. 
However, section 552.101 of the Government Code can provide a compelling reason to 
overcome this presumption; therefore, we will consider whether this section requires the 
department to withhold the requested information. 

Section 552.101 excepts from disclosure "information considered to be co~lfideiitial by law, 
either constitutional, statutory, or by judicial decision." Gov't Code 5 552.101. 
Section 552.101 encompasses the doctrine of common-law privacy, which protects 
information if ( I )  tile infonnation contains liighly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable person, and (2) the 
information is not oflegitimate concern to the public. Indz~s. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. A co~npilatioii of an 
individual's criminal history is highly embanassing info~~uation, the publication of which 
would be highly objectionable to a reasonable person. Cf: &ired States Dep'f o f  
Justice 1). Reporters Conzm. ,for Freedom ofthe Press, 489 U.S. 749, 764 (1989) (when 
considering prong regarding individual's privacy interest, court recognized distillction 
between public records found in courthouse files and local police stations and compiled 
summary of infornlation and noted that individual has significant privacy interest in 
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compilation of one's criminal history). Furthermore, we find that a compilatioil of a private 
citizen's criminal history is generally nut of legitimate concern to the public. Therefore, to 
the extent the depart~nent niaintains law enforcemeut records depicting the named individual 
as a suspect, al-restee, or crilninal defendant, the depaitnlent inust withhold s~ich infor~nation 
under section 552.101 in conjunction with commou-law privacy. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must 1101 be relied upon as a previous 
deternlination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reco~~sider this ruling. Gov't Code § 552.301(f). If the 
governme~ltal body wants to challeilge this ruling, the governlneiltal body must appeal by 
filing suit in Travis County within 30 calendar days. Icl. 5 552.324(b). In order to get the 
full benefit ofsuch an appeal, the governmental body must file suit within 10 caleildar days. 
Id. 5 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the 
governmental body does not comply with it, then both the requestor and the attorney 
general have the right to file suit against the govern~nental body to enforce this ruling. 
Id. $ 552.321(a). 

If this ruling requires the governmental body to release all or part of the requested 
inibmation, the governmental body is responsible for taking the next step. Based on tlie 
statute, the attorney general expects that, upon receiving this ruling, the governmeutal body 
will either release the public records promptly pursuant to sectioll 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toil free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id 5 552.3215(e). 

If this ruling requires or permits the grvernmental body to withhold all or some of the 
requested information. the requestor can appeal that decision by suing the governmental 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety v. Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember tliat under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. Ifrecords are released in compliance wit11 this ruling, 
be sure that all charges for the informatioll are at or below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or co~nrnents 
aboui this d i n g ,  they may contact our office. Althougb there is no statutory deadline for 
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corltacting us, the attorney general prefers to receive any co~~l rne~?ts  withi11 10 calendar days 
of the date of this ruling. 

Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Ms. Shauna Lewis 
Managing Editor, Leader News 
P.O. Box 148 
Lytle, Texas 78052 
(wio enclosures) 


