
G R E G  A H B O T T  

Septeniber 6, 2007 

Mr. Robert Martinez 
Director, Envirolnnental Law Divisioii 
Texas Cominission on Environmental Quality 
P.O. Box 13087 
Austin, Texas 7871 1-3087 

Dear Mr. Martinez: 

You ask whether certain information i? subject to required public disclosure under the 
Public Infomation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 288342. 

The Texas Co~nmission on Enviroii~nental Quality (the "cornmission") received a request 
for four categories of inforniation regarding tlie comliiission's participation in certain 
legislation and projects involving the City of Laredo or Webb County during a specified 
period of time. You state that some infonnatioii has been made available to the requestor. 
However, you claim that the reinailling requested i~ifom~ation is excepted from disclosure 
under sections 552.106 and 552.1 l l of the Governmelit Code. We have considered tlie 
exceptions you claim and reviewed the submitted infoinlation. 

Section 552.106 of the Goveni~nent Code excepts from disclosure "[a] draft or working 
paper involved in tlie preparation of proposed legislation" and "[aln internal bill analysis or 
workiilg paper prepared by the governor's office for the purpose of evaluating proposed 
legislation[.]" Gov't Code 5 552.106. Section 552.106 ordinarily applies oiily to persons 
with a respoiisibility to prepare information and proposals for a legislative body. Open 
Records Decision No. 460 (1987). The puiyose of section 552.106 is to encourage frank 
discussion on policy matters between the subordinates or advisors of a legislative body and 
the members ofthe legislative body, and therefore, it does not except from disclosure purely 
factual i~ifon~iation. Id. at 2. However, a comparison or analysis of factual iiifor~nation 
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prepared to support legislation is within the ainbit of section 552.106. Id. This office has 
also concl~ided that the drafts of municipal ordinances and resolntions wl-iicli reflect policy 
judg~i-ients, recomn~endations, ai~dproposals are excepted by section 552.106. Open Records 
Decision No. 248 (1980). 

You state that the infom-iation in Attachment C consists of drafts, working papers, and 
con-inlunications prepared by or exchanged between con~n~ission personnel who were 
iiivolved in the drafting and analysis of proposed legislation to be considered by the Texas 
Legislature. Upon review, we agree that the information in Attachment C co~lsists of drafts, 
working papers, and com~i~unications that represent the advice, opinions, and 
recomn-iendations of the commission. 4ccordingIy, the commissioii may withhold this 
information section 552.106 of the Government Code. 

Section 552.1 11 excepts from disclosure "an interagency or intraagency memorandum or 
letter that would not be available by law to a party in litigation with the agency." This 
exception ellcompasses the deliberative process privilege. See Open Records Decision 
No. 615 at 2 (1993). In Open Records Decision No. 615, this office reexamined the 
predecessor to the section 552.1 11 exception in light of the decision in Texas Depurtnzent 
ofpublic Safer)) v. Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ), and held 
that section 552.11 1 excepts only those internal communications consisting of advice, 
recommendations, and opinions reflecting the policymaking processes ofthe governmental 
body. See Citj~ of Garland v. The Dallas Morning News, 22 S.W.3d 35 1; 364 (Tex. 2000); 
see also Arlington Indep. Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 
(Tex. App.-Austin, 2001, no pet.). The purpose of section 552.1 11 is "to protect from 
public disclosure advice and opinions on policy matters and to encourage frank and open 
discussion within the agency in connection with its decision-making processes." 
Austin v. City oj"San Antonio, 630 S.W.2d 391,394 (Tex. App.-San Antonio 1982, writ 
ref d 1i.r.e.). 

An agency's policyniaking functions do not encompass internal administrative or personnel 
matters; disclosure of information relating to such matters will not inhibit free discussion 
an-iong agency personnel as to policy issues. See ORD 615 at 5-6. A governmental body's 
policymaking functions do include admiilistrative and personnel matters of broad scope that 
affect the governn~ental body's policy mission. See Open Records Decision No. 631 at 3 
(1995). Further, section 552. I1 1 does not protect facts and written observations of facts and 
events that are severable from advice, opinions, and recommendations. See ORD 615 at 5. 
But, if factual information is so inextricably intertwined with material involving advice, 
opinion, or recommendation as to make severance of the factual data impractical, the factual 
information also may be withheld under section 552.1 11. See Open Records Decisioil 
No. 313 at 3 (1982). 

You state that Attachment D consists of documents that reflect inter- and intra-agency 
communications co~isisting of "advice and opinions with regards to policy issues and 
recommendations [of the comn~ission]." Based oil your representations and our review of 
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the information at issue, we agree that the comn~ission may withhold tile inforntation in 
Attachment D under section 552.1 11 of the Government Code. 

In summary, we agree that the comn~ission may withhold Attachment C under 
section 552.106 of the Govenlment Code. The coi~~missioll may withliold Attachment D 
under section 552.1 I I of the Government Code. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gover~lmental body and of the requestor. For example, governmental bodies are prohibited 
from asking the attorney general to reconsider this ruling. Gov't Code 5 552.30 l(Q. If the 
governmental hody wants to challenge this ruling, the governn~ental body rnust appeal by 
filing suit in Travis County within 30 calendar days. Id. ji 552.324(h). In order to get the 
full benefit of such an appeal, the governmental hody must file suit within 10 calendar days. 
Id. ji 552.353(b)(3), (c). If the governmental hody does not appeal this ruling and the 
goverr~mental hody does not conlply with it, then both the requestor aud the attorney 
general have the right to file suit against the governmental body to enforce this ruling. 
Id. 5 552.321(a). 

If this ruling requires the govenlmental hody to release all or part o f  the requested 
information, the governmental hody is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the goverr~mental body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this rulirlg pursuant to section 552.324 of the 
Government Code. If the governmental hody fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. $ 552.3215(e). 

If this ruling requires or permits the govelnmental hody to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governn~e~ltal 
hody. Id. 3 552.321(a); Texas Dep't ofpub. Safe& v. Gilbreailz, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures 
for costs and charges to the requestor. lfrecords are released in compliance with this ruling: 
he sure that all charges for tile information are at or below the legal amounts. Questions or 
complaints about over-charging must he directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental hody, tile requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutoly deadline for 
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contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this n~ling. 

Sincerely, 

Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Dr. Richard Tansey 
7550 Country Club Drive, Apartment #I3308 
Laredo, Texas 78041 
(wio enclosures) 


