
September 6; 2007 

Mr. Cass Robert Callaway 
City Attorney 
City of Venus 
P.O. Box 380 
Venus, Texas 76084 

Dear Mr. Callaway: 

You ask whether certain infor~uation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 288283. 

The City of Venus (the "city") received a request for the personnel file of a nained former 
police officer, and all documentation pertaining to an internal investigation regarding the 
named individual's termination of employment. You claim that the submitted information 
is excepted from disclosure under section 552.103 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information.' We have also 
considered comments submitted by the requestor. See Gov't Code 3 552.304 (providing that 
interested party may submit comments stating why information should or should not be 
released). 

Initially, we note that some of the information has been redacted from the submitted 
documents. Section 552.301 of the Government Code prescribes procedures that a 
governmental body must follow in asking this office to determine whether requested 

' To the extent any additional information exists, we assume it has been released. if you have no: 
released any such records, you must release them to the requestor at this time. See Gov't Code $$ 552.30i(a), 
,302.; see also Open Records Decision No. 664 (2000) (noting that if governmental body concludes that no 
exceptions apply to requested informa:ion, it must release information as soon as possible under the 
circumstances). 
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information is excepted from public disclosure. ullless the information is the subject of a 
previous determination. See Gov't Code $5 552.006, .301(a), .302; Open Records Decision 
KO. 673 (2001) (previous determinations). Among other things, a governmental body must 
submit to this office either the specific information that it seeks to withhold or representative 
samples if the information is volun~inous. See Gov't Code $ 552.301(e)(l)(D). Thus, 
information that a governmental body seeks to withhold must be submitted in a form that 
enables this office to determine whether the information falls within the scope of an 
exception to disclosure. 

With regard to the redacted information; we note that section 552.147(b) ofthe Government 
Code authorizes tile city to redact a living person's social security number from public 
release without the necessity of requesting a decision from this office under the Act. The 
requestor has a right, however, to his own social security number. See generally id. 
$ 552.0236b) (governmental body may not deny access to person to whom information 
relates, or that person's representative, solely on grounds that information is considered 
confidential by privacy principles). Additionally, the previous determination issued in Open 
Records Decision No. 670 (2001) authorizes the city to withhold the home addresses and 
telephone numbers, personal cellular phone and pager numbers, social security numbers, and 
family member information of its peace officers under section 552.1 17(a)(2) of the 
Government Code without the necessity of requesting an attorney general decision.' See 
Open Records Decision No. 670 at 6. The requestor has a right of access, however, under 
sectioil 552.023 of tile Government Code to any inf~~lnation relating to hiin that the city 
would be required to withhold from the public under section 552.1 17(a)(2). See Gov't Code 
5 552.023(a); Open Records Decision No. 481 at 4 (1957) (privacy theories not inlplicated 
Mihen individual requests information concerning l~imself). 

Therefore, to the extent that the redacted information consists of the social security number 
of a living individual other than the requestor, it may be withheld under section 552.147(b). 
To the extent that the redacted information consists of the home address and telephone 
number, personal cellular phone and pager number, social security number, or family 
member information of a peace officer other than the requestor, it must be withheld under 
section 552.1 17(a)(2). Unless otherwise specifically marked, the remaining redacted 
information must be released to the requestor. 

Next, we address your assertion that the submitted information is excepted from disclosure 
under section 552.103 of the Government Code. Section 552.103 provides: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 

We note that section 552.1 i7(a)(2) adopts the definition ofpeace officer found at arricle 2.12 ofthe 
Code of CriininaI Procedure. 
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elnployee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure - .  - 
under Subsection (a) only ifthe litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for - 
access to or d~rplication of the information. 

Gov't Code S 552.103(a), (c). The city has the burden of providing relevant facts and 
docume~~ts to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation is pending or 
reasonably anticipated, and (2) the information at issue is related to that litigation. Univ. of 
Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [lst 
Dist.11984, writ ref d n.r.e.); Open Records Decision No. 551 at 4 (1990). The city must 
meet both prongs of this test for information to be excepted under 552.103(a). 

To establish that litigation is reasonably anticipated, a governnlental body inust provide titis 
office "concrete evidence showing that the claim that litigation may ensue is Inore than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Wi~ether litigation is reasonably 
anticipated nlust be dctcrinined on a case-by-case basis. Id. Concrete evidence to support 
a ciairn that litigation is reasonably anticipated inay include, for example, the goveriuncntal 
body's receipt of a letter containing a specific threat to sue the govermnental body from an 
attorney for a potential opposing p&y. Open Records Decision No. 555 (1 990); see Open 
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the other hand, this office has determined that if an individual publicly threatens to bring suit 
against a governmental body, but does not actually take objective steps toward filing suit, 
litigation is not reasonably anticipated. See Open Records DecisionNo. 33 1 (1 982). Further, 
the fact that a potential opposing party has hired an attorlley who makes a request for 
information does not establish that litigation is reasonably anticipated. Open Records 
Decision No. 361 (1983). 

You assert that the information at issue is related to both anticipated and pending litigation. 
Upon review, we find you have not demonstrated that the information at issue is related to 
anticipated or pending litigation involving the city. Accordingly, the city may not withhold 
any of the submitted information under section 552.103 of t l c  Government Code. 
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We note that some of the information is excepted under section 552.101 of the Govemment 
Code.3 Section 552.101 exceots from disclosure "information considered to be confidential 
bylaw, either constitutional, statutory, or by judicial decision." Gov't Code 5 552.101. This 
section encomoasses information made confidential by other statutes. Prior decisions of this 
office have heid that section 6103(a) of title 26 of thebnited States Code renders tax return 
information confidential. Anorney General Opinion H-1274 (1978) (tax returns); Open 
Records Decision Nos. 600 (1992) (W-4 forms), 226 (1979) (W-2 forms). Section 6103(b) 
defines the term "return information" as "a taxpayer's identity, the nature, source, or amount 
ofincome, payments, tax withheld, deficiencies, overassessments or tax payments. . . or any 
other data, received by, recorded by, prepared by, furnished to, or collected by the Secretary 
[of the Internal Revenue Service] with respect to a return . . . or the determination of the 
existence, or possible existence, of liability. . . for any tax, . . . penalty, . . . , or offense[.]" 
See 26 U.S.C. ji 61 03(b)(2)(A). Federal courts have construed the term "return information" 
expansively to include any information gathered by the Internal Revenue Service regarding 
a taxpayer's liability under title 26 of the United States Code. See Mallas v Kolak, 721 F. 
Supp 748,754 (M.D.N.C. 1989), affd in part, 993 F.2d 11 11 (4th Cir. 1993). The city must 
withhold the W-4 form we have marked pursuant to federal law. 

Section 552.101 also encompasses section 1224aoftitle 8 ofthe United States Code: which 
provides that auiEmplo~meiit Eligibility Verification Form 1-9 "may not be used for purposes 
other tliail for ellforceinent of this chapter" and for enforcement of other federal statutes 
governing crime and crirniiial investigations. See 8 U.S.C. § 1324a(b)(5); see r~lso 8 C.F.R. 
5 274a,2(b)(4). Release of the submitted 1-9 form under the Act would be "for purposes 
other than for eilforcement" of the referenced federal statutes. Accordingly, we find that the 
1-9 form we have marked is confidential under sectioii 552.101 of the Government Code, and 
may only be released in compliance with the federal laws and regulations governing the 
employment verification system. 

The submitted information contains F-5 forms (Report of Separation of License Holder), 
which are made confidential by section 1701.454 of 1l1e Occupations Code. Section 552.101 
also encompasses section 1701.454. Section 170 1.454 provides in relevant part that "[a] 
report or statement submitted to the commission under this subchapter is collfidentiai and is 
not subject to disclosure under Chapter 552 of the Govemment Code." Id. 5 1701.454(a). 
The city must withhold the F-5 forms we have marked pursuant to section 552.101 of the 
Government Code in conjunction with section 1701.454 of the Occupations Code. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that (1) contains highly intimate or embarrassing facts the i f  which 
would be highly objectionable to a reasonable person and (2) is not of legitimate concern to 

The Office of the Attorney General will raise a mandatory exception on behalf of a governinental 
body, but ordinarily will not raise otlier exceptions. Open Records ~ e c i s i o n  NOS. 481 (1 987), 480 (1987) 470 
(1987). 
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the public. Indiis. Found. v. Tex. Indus. Accident B d ,  540 S.W.2d 668,685 (Tex.1976). The 
types of information considered intimate and embarrassing by the Texas Supreme Court in 
Industrial Foundation included infom~ation relating to sexual assault, pregnancy, mental or 
physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Id. a: 683. This office has found 
that the following types of information are excepted from required public disclos~ire under 
common-law privacy: some kinds of medical information or information indicating 
disabilities or specific illnesses, see Open Records Decision Nos. 470 (1987) (illness from 
severe emotional andjob-related stress), 455 (1 987) (prescription drugs, illnesses, operations, 
and physical handicaps); personal financial information not relating to the financia! 
transaction between an individual and a governmental body, see Open Records Decision 
Nos. 600 (1992), 545 (1990); and identities of victims of sexual abuse, see Open Records 
DecisionNos. 440 (1 986), 393 (1983), 339(1982). We have marked the information that is 
confidential under common-law privacy and that the city must wiihhold under 
section 552.101. 

We note that the remaining information contains a bank account number. Section 552.136 
of the Government Code provides as follows: 

(a) In this section. "access device"means a card, plate, code, acco~ii t  number, 
persoiial ideutification numbcr, electro~lic serial ilui~lber, mobile 
identification number, or other telecomi~lnilicatio:is service. equipnlent, or 
iilstnimeilt identifier or mcails of account access that alone or in coiijunction 
with another access device may be used to: 

(I)  obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device iluniber that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

Gov't Code 5 552.136. The city must withhold the bank account number we have marked 
pursuant to section 552.136. 

In summary, to the extent that the redacted information consists ofthe social security number 
of a living individual other than the requestor, it may be withheld under section 552.147(b). 
To the extent that the redacted infonnation consists of the home address and telephone 
number, personal cellular phone and pager number, social security number, or family 
member information of a peace officer other than the requestor. it must be withheld under 
section 552.117(a)(2). The city must withllold the following items pursuant to 
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seeti011 552.i01 of the Government Code: the W-4 form (Employee's Withholding 
Allowance Certificate) in conjunction with section 6103(a) of title 26 of the United States 
Code; the 1-9 form (Employment Eligibility Verification) in conjunction with section 1324a 
of title 8 of the United States Code; the F-5 forms (Report of Separation of License Holder) 
in conjunction with section 1701.454 ofthe Occupations Code; and the information we have 
marked in conjunction with common-law privacy. Finally, the city must withhold the bank 
account number we have marked under section 552.136. The remaining information must 
be relea~ed.~ 

This letter d i n g  is Iimited to the particular records at issue in this request and liinited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, govenunei~tal bodies are prohibited 
from asking the attorney general to reconsider this ruling, Gov't Code 5 552.301(f). If the 
governmental body wants to challenge this ruling, the governmental body must appeal by 
filing suit in Travis County within 30 calendar days. Id. 5 552.324(b). In orderto get the full 
benefit of such an appeal, the governmental body must file suit within 10 calendar days. 
Id 552.353(b)(3); (c). If the governmental body does no! appeal this ruling and the 
governmental body does not conlply with it, then both the requestor and the attorney general 
have the right to file s~ii t  against the govemmental body to enforce this ruling. 
Id. 5 552.321(a). 

if this ruling requires the gover~x~~ental body to release all or part of the requested 
information, the govermneiltal body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the governmelltal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this rulingpursuallt to section 552.324 of the 
Government Code. If the governmental body fails to do one of these things, then the 
requestor should report that failure to the attorney general's Open Government Hotline, 
toll free, at (877) 673-6839. The requestor may also file a complaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmen!al 
body. Id. 5 552.321(a); Texas Dep't of Pub. Safety I). Gilbreath, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

AS the requestor has aright of access to informati011 inthe submi8ed documents that would otherwise 
be excepted from release under the Act, should the city receive another request for this informati011 from a 
different requestor, the city should again seek our decision. 
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Please reiuember that under the Act the release of information triggers certain procedures for 
costs and charges to the requestor. if records are released in compliance with this ruling, be 
sure that all charges for the information are at or below the legal amounts. Questiolis or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
contacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

Leah B. Wingerson 
Assistant Attorney General 
Open Records Division 

Enc. Submitted documents 

c: Mr. Ray I-Iill 
Law Office of Ray FIill 
P.O. Box 456 
Mansfield, Texas 76063-0456 
(wlo enclosures) 


