
September 12, 2007 

Ms. Caia Lealiy White 
Taylor Olson Adkins Sralla Elam L.L.P 
6000 Western Place, Suite 200 
1-30 at Bryant-Irvin Road 
Fort Worth, Texas 76107 

Dear Ms. White: 

You ask whether certain information is subject to required public disclosure under the Public 
Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 288840. 

Workforce Solutions for Tarrant County (the "county"), which you represent, received a 
request for evaluation and scoring sheets for all bidders and copies of proposals submitted 
by Arbor: Career Education Services Company ("CESC"); and Workforce Network, Inc in 
response to the county's RFP to provide Workforce Center System and Manager services.' 
You state tllat some of therequested informatioli will be released to the requestor. While you 
raise sections 552.101 and 552.1 10 of the Government Code as possible exceptions to 
disclosure for the remaining information, you make no arguments as to whether the 
submitted informatio~l is excepted under those sections. CESC and the joint venture assert 
that some of the requested information is excepted ~inder sections 552.101, 552.104, 
and 552.1 10 of the Govcrnmeiit Code. See Gov't Code 5 552.305(d); see also Open Records 
Decision No. 542 (1990') (statutory preiiecessoi- to section 552.305 permits governmental 
body to rely oil interested third party to raise and explain applicability of exception in the Act 
in certain circumstances). We have considered the submitted arguments and reviewed the 
subinitted information 

An interested third party is allowed ten business days after the date of its receipt of the 
governiiiental body's notice under section 552.305(d) tosubmit its reasons, if any, as to why 
requested information relating to that party should be withheld from disclosure. See Gov't 

'The siihiiiitted informatioo reflects tliet Woi-kibrce Network. inc. suhmitied a propiisnl 21s a joint 
venture with Unique Staff Leasing 11. Ltd. (collectively, the "joint venti!rc"j. 
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Code 5 552.305(d)(2)(B). As of the date of this Iettei-, this office has received no coininenis 
from Arborexplaining how the releaseof the submitted information will affect its proprietary 
interests. Thus, we have no basis to conclude that the release of any portion of the submitted 
information would implicate the proprietary interests of Arbor. See, e.g., Open Records 
Decision Nos. 661 at 5-6 (1999) (stating that business enterprise that claims exception for 
commercial or financial information under section 552.1 10(b) must show by specific factual 
evidence that release of requested information would cause that party substantial competitive 
harm), 552 at 5 (1990) (party must estab1ishprima.facie case that information is trade secret). 
ilccordingly, the county may not withhold any of tlie submitted information based on the 
proprietary inlerests of Arbor. 

We next note that thejoint venture seeks to withhold certain information that the county has 
not submitted for our review.' We do not reach the joint venture's arguments with regard 
to information that has not been submitted for our review bv the countv. See Gov't Code 
$552.301 (e)(l)(D) (governmental body requesting a decision from Attorney General must 
submit a copy of the specific information requested, or representative sample if voluminous 
amount of information was requested) 

We next address CESC's arguments under section 552.101 of the Government Code. 
Section 552.101 excepts from public disclosure "information considered to be confidential 
by law, either constitutional, statutol-y, or by judicial decision." Gov't Code $ 552.101 
CESC raises section 552.101 in conjunction with constitutional and common-law privacy. 
Constitutional privacy protects two kinds of interests, See Whalen v. Roe, 429 
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987). 455 at 3-7 (1987). The first is the interest in independence in making certain 
important decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, fa~nily relations hips^ and child rearing and education. that have been 
recognized by tlie United States Supreme Court. See Fadjo 11. Coon, 633 F.2d 1172 (5"' 
Cir. 1981); Open Records Decision No. 455 at 3-7 (1987). The secoiid constitutionally 
protected privacy interest is in freedom from public disc1osu:-e of certain personai znatte1.s. 
See Rnnzie 11. Cip of Hedwig Village, Te.x., 765 F.2d 490 (5"' Cir. 1985); Open Records 
Decision No. 455 ai 6-7 (1987). This aspect of constitutional privacy balances the 
individual's privacy interest against the public's interest in the information. See Open 
Records Decision No. 455 at 7 (1987). Constitutional privacy under section 552.101 is 
reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d 
at 492). 

Information innst be withheld from the nublic under section 552.101 i n  coniunction with 
common-law privacy when the information is highly intimate 01- embarrassing, such that its 
release would he highly objectionable to a person of ordinary sensibilities. and of no 

2Specii~cally, the county Ihas not subniitted pages 558-577 of the joint venture's proposal 
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legitiinate public interest. Se? Iizdus. Foulzd. 11. 7c.x. Indus. Acciderit Bci.. 540 
S.UT.2d 668, 685 (Tex. 1976). Coinmoil-law privacy encompasses the specific types of 
information that are held to be intimate or embarrassing in ii7dustrial Foundution. See id. 
at 683 (iiiformation relating to sexual assault; pregnancy, inenial or physical abuse in 
workplace, illegitimate children, psychiatric treatment of mental disorders, attempted suicide. 
and illjuries to sexual organs). This office has determined that other types of informatioil 
also are private under section 552.101. See ger?ernll~~ Open Records Decision No. 659 at 4-5 
(1999) (summarizing information attorney general has held to be private). However, 
common-law privacy proiects the interests ofindividuals, and not those of corporate entities 
and other business organizations such as CESC. See Open Records Decision Nos. 620 
(1993) (corporation has no right to privacy), 192 (1978) (right to privacy is designed 
primarily to protect human feelings and sensibilities, rather than property, business, or other 
pecuniary interests); see also U. S. c. Morton Salt Co., 338 U.S. 632, 652 (1950); Rose11 1). 

Mnttlzeiz~s Corzstr. Co., 777 S.W.2d 434 (Tex. App.-Houston [l4th Dist.] 1989). rev'd on 
o t h e ~  g ~ o ~ ~ z d s ,  796 S.W.2.d 692 (Tex. 1990) (corporation has iio right to privacy). Upon 
review, we find that none of the submitted information inay be withheld uitder 
sectioil 552.101 in conjunction with either constitutional or common-law privacy. 

CESC argues that some of its information is excepted under section 552.104 of the 
Government Code. We note that section 552.104 is a discretionary exception that protects 
only the interests ofagovernmental body, as distinguished from exceptions that are intended 
to protect the interests of third parties. See Open Records Decision Nos. 592 (1991) 
(statutory predecessor to section 552.104 designed to protect interests of a governrnen~ai 
body in a competitive situation, and not interests of private parties sub!nitting infor~nation 
to the government), 522 (1989) (discretionary exceptions in general). As the couiity has 11ot 
submitted anv arguments under section 552.104 atid does not otherwise seek to witlihold aiiv , 

information pursuant to section 552.104, we find this section does not apply to the submitted 
information. See Gov't Code 6 552.301(e); ORD 592 (governmental body may waive - 
section 552.104). Therefore, the county may not withhold any of the information at issue 
pursuant to section 552.104. 

CESC and the joint venture assert that some of the requesied information consists of 
confidential commercial or fiiraricial information. In addition, CESC asserts that some of its 
information reveals its trade secrets. Section 552.1 10 protects the proprietary interests of 
private parties by excepting froin disclosure two types of information: trade secrets and 
cominercial or financial information the release of which would cause a third party 
si~bstantial colnpetitive harm. Section 552.1 10(aj of the Govern~neiit Code exceptsfrom 
disclosure "[a] trade secret obtained from a person and privileged or confidential by statute 
or judicial decision." 'The Texas Supreme Court has adopted the definition of trade secret 
from section 757 of the Restatement of Torts. Hvde Corp. v. Huffirzes. 314 S.W.2d 763 
(Tex. 1958); see also Open Records Decision No. 552 at 2 (1990). Section 757 provides that 
a trade secret is 
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any formula, pattern, device or compilation of ii~formation which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound. a process of manufacturing, treating or preserving 
materials, a pattern for a rnachine or other device, or a list of customers. It 
differs from other secret information in a bilsiness . . . . in that it is not 
simply information as to single or ephemeral events in the conduct of the 
business. . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . [It may] relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
or other concessions in  a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

Restatement of Torts 5 757 cmt. b (1939); see also Hufirze.~, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors.' Restatement of Torts 5 757 cmt. b (1939). This office has held that if a 
governmental body takes no position with regard to the application of the trade secret branch 
of section 552.1 10 to requested information, we must accept a private person's claim for 
exception as valid under that branch if that person establishes a pi-i-imn facie case for 
exception and no argument is submitted that rebuts the claim as a matter of law. Open 
Records Decision No. 552 at 5-6 (1990). However: we cannot conclude that 
section 552.1 lO(a) applies unless it has been shown that the information meets the definition 
of a trade secret and the necessary factors have been demonstrated to establish a trade secret 
claim. See Open Records Decision No. 402 (1983). 

Section 552.1 1O(b) excepts from disclosi~re "[c]ommercial or financial information for which 
it is demonstrated based on specific factual evidence that disclosure would cause 
subs~antial competitive harm to the person from whom the information was obtained." 
Section 552.1 lO(b) requires a specific factual or evidentiary showing, not co~lclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
of the requested iilformation. See Open Records Decision No. 661 at 5-6 (business enterprise 
must show by specific factual evidence that release of information would cause it substantial 
competitive harm). 

'The following are the six factors that the Restatement gives as indicia of whcthcr information 
constitutes a trade secret: (1) the extent to which the information is known outside of the company; (2) the 
extent to which it is kiiown by e~nployees and others involved iii the coiiipan)~'s business; ( 3 )  the extent of 
incasures taken by thccompany to guard the secrecy of the information; (4) the value of the infi)rmation to the 
company and its coinpetitors; ( 5 )  the amount of effort or money expended by the company in developing the 
information; (6) the ease or difficulty with wliich the information could be properly acquired or duplicated hy 
others. Restate~nent of Torts $757 cmt. b (1939); see olso Open Records Decision Nos. 3 19 at 2 (l982), 306 
at 2 (1982), 255 at 2 (1980). 
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We find that CESC and the joint venture have established that the release of some of the 
information at issue would cause each company substantial competitive injury; therefore. the 
county must withhold this information, which we have marked. under section 552.1 10(b). 
B L I ~  we find that CESC and the joint venture have made only conclusory allegations that 
release of the remaining information at issue would cause either company substantial 
competitive injury, and have provided no specific factual or evidentiary showing to support 
such allegations. Further, we note that the pricing inibrmation of a winning bidder is 
oenerally not excepted under section 552.1 10(b). See Open Records Decision No. 514 
( 1  988) (public has interest in knowing prices charged by government contractors). See 
ge~zer-ally Freedom of Information Act Guide & Privacy Act Overview, 21 9 (2000) (federal 
cases applying analogous Freedom of Information Act reasoning that disclosure of prices 
charged government is a cost of doing business with government). In addition, we conclude 
that CESC has failed to establish a pr-ima,facie case that any of the remaining information 
is a trade secret. See Open Records Decision Nos. 402 (section 552.110(a) does not apply 
unless information meets definition of trade secret and necessary factors have been 
demonstrated to establish trade secret claim), 3 19 at 2 (information relating to organization, 
personnel, market studies, professional references, qualifications, experience, and pricing not 
excepted under section 552.110). Thus, the county may not withhold the remaining 
information under sectiori 552.1 10. 

We note that remaining information contains insurance policy numbers. Section 552.136 of 
the Government Code states that "[n]otwithstanding any other provision of this chapter, a 
credit card, debit card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential."' Gov't Code 5 552.136. The 
county must, therefore, withhold the insurance policy numbers that we have marked under 
section 552.136. 

In summary, the county must withhold the information we have marked under 
sections 552.1 10(h) and 552.136 of the Government Code. The remaining information 
must be released to the requestor. 

This letter ruling is limited to the particular records at issue in this request and limited to the 
facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other records or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For example, governmental bodies are prohibited 
fi-om asking the attorney general to reconsider this ruling. Gov't Code $ 552.301 (0. If the 
governmental body wants to challenge this ruling, the govern~nental body must appeal by 

"I'he Office of the Attorney Geiieral will raise a iiiandaiory excepiioii like section 552.116 on 
hehalf of a governmental body, hut ordinarily will not raise other exceptions. See Open Records Decision 
Nos. 481 (19871,480 (1987),470 (1987). 
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filing suit in Travis County within 30 calendar days. Id. 5 552.324(b), 111 ordei- to get the full 
benefit of such an appeal, the governmental body must file s~iit  within 10 calendar days. 
I r l .  $ 552.353(b)(3); (c). If the governmental body does not appeal this ruling and the 
governlnental body does not comply with it: then both the requestor and the attorney 
general have the right to fiie suit against the governmental body to enforce this ruling. 
Id. $ 552.32lia). 

If this ruling requires the governmental body to release all or part of the requested 
information, the governmental body is responsible for taking the next step. Based on the 
statute, the attorney general expects that, upon receiving this ruling, the govern~ne~ttal body 
will either release the public records promptly pursuant to section 552.221(a) of the 
Government Code or file a lawsuit challenging this ruling pursuant to section 552.324 of the 
Government Code. If the goverilmental body fails to do one of these things, then the 
requestor shoiild report that failure to the attorney general's Open Government Hotline, 
toll free: at (877) 673-6839. The requestor may also file a coinplaint with the district or 
county attorney. Id. 5 552.3215(e). 

If this ruling requires or permits the governmental body to withhold all or some of the 
requested information, the requestor can appeal that decision by suing the governmental 
body. Id. $ 552.321(a); Texas Dep'f qf Pub. Safeh 11. Gilhi-entli, 842 S.W.2d 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of information triggers certain procedures ibr 
costs and charges to the requestor. If records are released in compliance with this ruling, be 
sure that all charges for the information are at 01. below the legal amounts. Questions or 
complaints about over-charging must be directed to Hadassah Schloss at the Office of the 
Attorney General at (512) 475-2497. 

If the governmental body, the requestor, or any other person has questions or comments 
about this ruling, they may contact our office. Although there is no statutory deadline for 
coniacting us, the attorney general prefers to receive any comments within 10 calendar days 
of the date of this ruling. 

Sincerely, 

L. Joseph James 
Assistant Attorney General 
Opcn Records Division 
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Ref: ID# 288840 

Enc. Submitted docutnenls 

c: Mr. Mike Albright 
Proposal Manager 
Policy Studios, Inc. 
1899 Wynkoop Street. Suite 300 
Denver, Colorado 80202 
(wlo enclosures) 

Ms. Rosaura Copeland 
Arbor E&T, LLC 
901 South Mopac Expressway 
Building a, Suite 450 
Austin, Texas 78746 
(wlo enclosures) 

Mr. J. Craig Martin 
Careei- Education Services Compal?y 
P.O. Box 487 
Franklin, Kentucky 42135 
(wlo enclosures) 

Ms. Karen Givens 
Workforce Network, Inc. 
4646 Corona, Suite 110 
Corpus Christi, Texas 7841 1 
(wlo enclosures) 


