
September 20.2007 

Mr. Vic Ramirez 
Associate General Co~insel 
Lower Colorado River Authority 
P.O. Box 220 
Austin, Texas 78767-0220 

Dear Mr. Itamircz: 

You ask \v!~ether certain ii;ii.rrnniior! is subject to required p..iblic disclosure uiidei- ihc 
. . 

l'iihiic liifoi-mnrioi~ Act (rhe "Act.), cl~npter 55.2 ot'ihe Go~~erniiient Code, i our requcsi :\,as 
assig~ied ID# 289584. 

l 'he Lover Colorado River ,\iitliorit)- (tile "l<CFL\") rcc?i\xl  a rsilucst h r  i n S o n ~ ~ ; ~ ~ i o l i  
reiatii~g to tile seleciioii oi'n site for ofi-ci~ailiiel storage facilities ("OCSF"), ii~cl~idiiig i~laps  
of \vetlai~ds. a study by the facility sitins teain of wetlands a ~ i d  \Talers in prospective sites, 
aid a coii~pariso~? ofilie sites. You state that tire TLRA has no respoiisive maps.' You have 
submitted inforinntioil ihai i i x  LCRA seeks to witlil~old ui~der seciioil~ 552.104, 552.105: 
and 552.1 11 ofthe Government Code.' We have considered the cxceptioiis you claim and 

'We note that t l~e Act does not require a governmental body to release inibr~nation that did not exist 
wl~en it received a request or create responsive infor~nation. See Ecoiz. Opporiunities Dev. Corp. I:. 

Bzi.rtamanfe, 562 S.W.2d 266 (Tex. Civ. App. -- San Antonio 1978, writ dism'd); Open Records Decisioi? 
Nos. 605 at 2 (1992), 555 at 1 (1990), 452 at 3 (1986), 362 at 2 (1983). 

'Although you also initially raised section 552.107 ofthe Government Code, you havesince witlrdra\&sn 
tile I,CRA2s assertion of that exception. 
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have reviewed the submitted information.' We also have considered the comments that we 
received from tlie reque~tor .~ 

We first note, based on documents that tile requestor has provided to this office, that the 
LCRA appears to have made some ofthe illfor~natioil that it seeks to witl~liold available to 
the public. The Act does not permit the selective disclosure of information. See Gov't Code 
$ 5  552.007(b), .021; Open Records Decision No. 463 at 1-2 (1987). If information has been 
voluntarily released to any nienlber of the public, then that same information may not 
subsequently be withheld froill another mel~iber of the public, unless public disclosure of 
the iufornlation is expressly prohibited by law or the informatioil is confidential under law. 
,Yep Gov't Code $552.007(a); Open Records DecisionNos. 518 at 3 (1989), 490 at 2 (1988); 
hut see Open Records Decision 14'0s. 579 (1990) (exchange of ii~for~liatioii among litigants 
in "i~~formal" discovery is not "voluiitary" release of inforn~ation for purposes of statutory 
predecessor to Gov'i Code 8 552.007): 454 at 2 (19863 (governmental body tliat disclosed 
information because it reasonably coi~cluded that it had constitutional obligation to do so 
could still invoke statutory predecessor to Gov't Code $ 552.1 08). The LCRA's claimed 
exceptions to disclosure, sections 552.104,552.105; and 552.1 i 1 of the Goveminent Code. 
are discretionary exceptions tllat protect a govemniental body's interests and may be wai\,cd. 
Scc Open Records Decision Xos, 665 at 2 n.5 (2000) (discretioilary esceptio!!s 
generallyj. 592 at 8 (1991) (statutor) predecessor to Gov't Codc 8 552,104 sulji.cl :o 
\vai\er). 564 (1990) (statutory predecessor to Go\'t Coil? 551.1 05 subject to wa i~e r ) .  470 
at 7 (1987) (statiirory pi-eilectssor to Gov': Code 552.111 sul,jcci to \v:ii\.c;-). 
Sections 552.104.552.!O.i. :ind 552. I 1  1 ncitherpro!i:hit pubiic tlisciosurc of infoii~~ntion iior 
make infor:~iatioi~ coniidciitial under la\\-. 7'lierzfore: to tlie extent that the LCIiA lias 
voluntarily rilade an! oi'the siibn~iiied inbnnation ci\.aiIablc to :i nieiiibcr of!Iic p~i?>iic. :!!I: 

such in:'omiarion rni:st he released to this requestor 

U'e next note tllar some of the submitted information falls ~ ~ i t h i n  the scope of 
qzction ii2.022 of  tile (io\~er~i~iieiit (:ode. Section 552,01_2(a)(l) provides for required 
public disclosure oT'.a coilipletcd report, audit. cvaluatioil, or in\estig;liion made of. for: 01. 

by a governme:~tal body,* uilless the ii~forniation is excepted from disclosure under 
sectioii 552.108 ui'iiie Govcr:iiiici:i Codc ur cxprcssiy cuiifidcirtiai uiidci uiilci law. Guv'i 
Code 5 552.022(a)(I). In this instance, the submitted information includes completed reports 

'You infort11 us that po~?ions of the sobmitted documents are not responsi\de to this request for 
information, This decision does i ~ o t  address the public availability of any infonnalioli that is not responsive to 
tlie request, and the LCRA need not release any such infomatio~?. Yoii also indicate that the responsive 
inforination tliat you have submitted includes representative samples. This letter ruling assutncs that any such 
information is truly represeritative of tlie requested infonnation as a whole. This ruling neither reaches nor 
authorizes the LCIL4 to withhold any infonnation that is substantially different froin the snbillitted infornlation. 
See Gov't Code $ 5  552.30l(e)(l)(D), ,302: Opeti Records Dccision Nos. 499 at 6 (1988), 497 at 4 (1988). 

'See Gov't Code 552.304 (any person may submit written cotnnleilts stating why information at issue 
iil request for attome! general decision shoiild or should not be released). 
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made oi; for, or by the LCIt4. Sections 552.105 and 552.1 11 are not other law tllat makes 
information confidential ibr the purposes of section 552.022. See ORD 665 at 2 n.5, 
564; 470 at 7. Therefore. the LCRA may not withhoid any of the inforination that is subject 
to section 552.022 under section 552.1 05 or section 552.11 1. However, because inforil~ation 
tliat is subject to section 552.022 may be \vithheId under section 552.104. we will address 
your claim under that exception with respect to all of the submitted informatioil. See Gov't 
Code 5 552.104(b) (information protected by Gov't Code 5 552.104 not siibject to required 
public disclos~ire under Gov't Code 5 552.022(a)). We also will address your elainls under 
sections 552.105 and 552.111 wit11 respect to the inforniation that is not subject to 
section 552.022. 

Section 552.104 excepts froin disclosure "information that, ifreleased, would give adwntage 
to a competitor or bidder." Id, 5 552.104(a). This exception protects a governmental body's 
interests in coru~ection ~ ~ i t h  competitive bidding and in certain other coriipetitive situations. 
See Open Records Decisioil No. 593 (1991) (coilstriiing statutory predecessor). This office 
has held that a govcrnmeiltal body niay seek protection as a conupetitor in the marketplace 
under section 552.104 and avail itself ofthe "competitive advai1tage"aspect of this exceptioii 
if it can satisfy two criteria. See id. First. tlie goveriiiiiental body intist deii~oiistrate tlint it 
lias sixciiic inarhetplace interests. .See id. at 3. Second. tlie goveinmenta! body ni~ist  
demonstrate a specific tiircat of actual or potciilial liarn; to its i~itcrcsts in ti particular 
coiiipciitive si~iiation. Sec i d  a! 5. 1-bus. the q~~cstioii of \?!:cihcr tlie release ofonriiciilar 

prospect of specific iiariil to its ~iiai-licli;!ace interests in a p:!rticulnr co~:ipctiti\~e situ;itio:~. 
,S(i(, ill. :rt 1 0 .  2 :enera1 al!e:nrion ofn rcmo!c ]?ossil?iiity ofhsrm is not iiifficien:. .Yce !?;:cr; 
Kecoriisllecisioi: Xo. 51 J at 2 ( 1  OSS). 

You seek to witlihold ail ofthe silbinitted inforniation under section 552.104. You state that 
t11e rcleasc nfinfnrmation tiiat disclnses the iocationsofpotentiai OCSF sites will impair tlic 
LCiiA's ability to ricgotiate tlie pitrcliase or lease of the final sitc or sites. Tiius, you coiitend 
that the LCRA has specific inarkctplace interests. You have not demonstrated, however9 that 
ihere is any specific iltseai ufaciiial oi puieiitial llbiiii tu t1ic LCRA'S ioilipctiii-ve i i i t ~ r ~ ~ t s  
in tliis pariicular situation. We therefore conclude that tile L C I U  may not u~ithllold any of 
the submitted infor~nation under section 552.104 of the Governnlent Code. Because 
section 552.104 is iiot applicable in this instance, the LCRA m ~ ~ s t  release the submitted 
information that is subject to section 552.022 ofthe Goveriunent Code.' 

'The infortnatioil that milst be released pursuant to sectioii 552.022 consists o f ( l )  the Reconnaisancc- 
Level Geological and (;eotechnical Considerations Report dated Augusf 8,2005 in Exhibits C-7.4 and C-7B: 
(7) tile Preliminary Geotechnical Eiigineering Study for Site Selection dated December 26. 2006 in Exhibits 
C-7A. C-7B, and C-7C: (3) Supplement # 1  to the Preliminary Geotechnical Engineering Study for Site 
Selection dated Januac 25, 2007 in Exhibits C-7A and C-7C; (4) Supplement #2 to the Preliminary 
Geotechnical Engitieeriilg Study for Site Selection dated Marc11 15; 2007 ill Exhibits C-7A and C-7C; and (5) 
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With respect to the remaining information, we address your claim under section 552.11 1 of 
the Governnlei~t Code. Section 552.1 11 excepts from disclosure "an interagency or 
intraagency memorandum or letter that woiild not be available by law to a party in litigation 
with the agency." Gov't Code $ 552.1 1 1 .  This exception encompasses the deliberative 
process privilege. See Open Ilecords Decision No. 615 at 2 (1993). The purpose of 
scction 552.11 1 is to protect advice, opinion, and recomnieiidatioii in the decisional process 
atid to eiicourage open and frank discussion in the deliberative process. See Austin v. City 
ofS~rn Antonio, 630 S.W.2d 391, 394 (Tex. App.--San Antonio 1982, no writ); Open 
Records Decisiotl No. 538 at 1-2 (1990). In Opeii Records Decision No. 615 (1993). this 
office re-examined the statutory predecessor to sectiol~ 552.1 11 in light of the decision in 
Texas Depffrtn2ent ofI'ziblic Srfeety 1.. Gilbreath, 842 S. W.2d 408 (Tex. App.-Austin 1992: 
no writ). We determined that section 552.1 1 I excepts from disclosure only tliose internal 
communications that consist of advice, recommendations, and opinions that reflect the 
policyniaking processes of the goveriln~cntal body. See ORD 615 at 5. A governmental 
body's policysnakii~y fui~ctions do not enconipass routine internal adniii~istrativc or persoiu~el 
matters. and disclosure of information about such n~atters will not inhibit free discussion of 
policy issties among agency personnel. I d ;  see also C'iiy of Cailr~nd 1'. The UriNcts ,i,fou7ii7g 
%eii,.~, 22 S.W.3d 35 1 (Tes. 2000) ((;o\r't Code C: 552.1 11 not applicable to persoix~el-related 
coiiiin~inications that did not involve policyinaliing). A govcrcmcntal body's polic~in~!;i:ig 
fLinctioiis do iiicludc administrati\-e and persoi~nel inatters of broad sco1~c rli:it affect llie 
go\erninent;il body's policy inission. .Cec Open I<econds Decision Ko. 63 l at 3 ( I  905). 
h'lori.over, section 552, I1 1 does not protect fiicts and \vritteii obscrva:ions offiicts and evants 
t i l a  are severable iroin advice. opiilioiis. and rcco!;~ii~eiitiarioiis. hcc 0i;U o i j  at 3. 15 .~1  i t  
f;icr:ial inrormatioii is so incstricably iiitrrtivii~ccl \\it11 inaterial involviiig advice. opi!:loii. 
01. rccoii~~;~e~~d:itio~i as to 1113iie SC\.imilCc of the f : c t  data iiiij?i-i~ctical. the facf.i~nl 
i~~i'onnatioii aiso inay be ~~vitlilielci ~inc1i.r scction 557.1 1 1 .  ,See Opeii itecortii llccisii>i~ 
No. 313 at 3 (1982). 

We also liave concliided that a preliniiiiary draft of a document that is intes~dcd for public 
release in its final h m i  tiecessarily represents ilic drafter's advice, opii~ioii, aiid 
recoiiin~eiidation with regard to the for111 and contei~t of the fitla1 docusi~ent, so as to be 
excepied iiuiri d i ~ c l u s ~ i r ~  U I ~ ~ C I  seiiiuii 552.1 I I .  See Opzii Records D ~ c i s i ~ l i  Xo. 559 at 2 
(1 990) (applying statutory predecessor). Section 552.1 11 protects factual iiiforil~ation in the 
draft that also will be included in the final vcrsioil of the document. See id at 2-3. Thus, 
sectioi~ 552.11 1 encompasses the entire contents. including comments, underlining. 
deletions, and proofreading marks, of a prelimil~ary draft of a policymaking document 
that will be released to the public in its final form. See id at 2. 

You inform us that the potential OCSF sites arc still the subject of scrutiny asid analysis. 
You state that the remainii~g information discusses the sites. Y ~ L I  co~ltelid that the 

Supplement #3 to the Preiirniiiary Geotechnical Engineering Study for Site Selection dated April 30, 2007 in 
Exhibits C-7.4 and C-7C. 
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infornlatioil iii question involvespolicyinakiilg and that the ultimate choice oftlie site or sites 
will be a policy decision. Based on your arguments and our review of the reinailling 
information. w conclude that the 1,CRA may mitlihold some of the illfornlatioil under 
section 552.1 11 .' We also conclude. however, that the rest of the inibrmation at issue is 
factual and as such may not be witldield under sectioii 552.1 11. 

Lastly. we address your claiiu tinder section 552.105 ofthe Governmelit Code. This section 
excepts fro111 disclosure inforlnatioil that relates to: 

(1) the location of real or personal property for a public purpose prior to 
p~iblic announcement of ihe project: or 

(2) appraisals or purchase price of real or personal property for a pilblic 
purpose prior to the forr~ial award of contracts for the property. 

Gov't Code 5 552.105. Sectioli 552.105 is designed to protect a governinenial body's 
plaili~ing and ilegotiatiilg position with regard to particular transactions. See Open Records 
Decision Nos. 564 (1990). 357 (1982): 310 (1982). Infoni~atioil pertaining to s~icl: 
negotiatioi~s that is excepted koiii disclos~ire iiilder sccrio~: 552.105 may be \~i!i;l~eld so l t i y  

. . 
as tiic transactioii relatiilg to tlic i~egotiations is no! com!~lctc. Sec Open Records Uccisioti 
No. 3 10 (1 982). IJiidi-r sectioii 552.105. a go~cni:::eiital hod!. inn). \~itlil~cild inforli~ati:;~: 
'~\\hic!:: ifrcicasccl. ~ v o ~ i l d  inipnir or tend to in~pnir  [its] .plannii:g and nego:iatin? posi::c,ii 

. . 
111 rc.gnrd to parr;c~ilnr trai?s:iciioils. V l t l j  5.77 $1 3 (qcoting C'pi.11 i<ecor:!s Decisi;!:~ 
S o .  222 (1979).  l . 1 ~  q~~es! io l~  of x\~lietlicr s1~eci l~c  i!:f(~rii:ation. if p~tb! ic l~ ,  releasecl. w : ~ ~ i l ~ l  
in:;?;iir 3 gosemiiieiit;il i>ocly's plannii~: alid ~~cgoti;itio:: positioil ii: regard io pni-!ic:tl:ii- 

~ , ~ .  
traiisaciiot~s is a iliiestioii oi' Lct. I I ~ L I S .  ibis oulice \?ill i~cccpt a go\.?rili:~e:it:d bocI>~'s goocl 
faitli dctcri:iiii:i!ioii iii this regard. ui?lcss tile coi i t rar  is clearly sho.,vn as a mailer nCla\\-. S i c  
ORD 561. 

You slate that the reiilainiilg iiii%rnialion revzals thc locations ofpotcntial OCS!: siics. You 
contend that the release of such inibrri~atioii would advcrscly affect the LCFL4's ability to 
iicy"tia!e ?lie purcl,ase or ;case of tIie filial c]iosi.ii fol- tiii faci1hics, Bas& oil 

'The iiifonnation that the LCRA may witlihold tinder section 552.1 11 consists of ( I )  the OCSI-' Site 
Reductioir Workshop Draft Record dated Marcli 28, 2006 iii Exhibit C-2; (2) tile Final Drafi Teclinical 
Mcinoranduni dated March 19, 2007 in Exiiihit C-3; (3) thc I'echirical Meinoranduni dated May 1, 2007 and 
Appe~ldix A theirto in Exlribit C-4; (4) the D~aft Teclinicai Memorandurn dated June 27,2007 and Appendix 
A thereto in Exhibit C - 5 :  (5) themarked iiifoi-mation in the Final'l'echnical Memorandum dated April 18.2006 
in Exhibit C-6: (6) the Draft Technical Memorandum dated May 23, 2007 in Exhibit C-7A; (7) the Draft 
Technical Memorandum dated May 23. 2007 in Exhibit C-7B: (8) the Interim Conceptual I'robable 
Construction Cost Estimates and Technical Memorandurn in Exhibit C-8: and (9) theDraft Alternative Analysis 
Technical Memoranda dated June 2007 in Exhibit C-9. 
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representations and our review of the remaining inforniation, we have marked information 
that the LCRA may witl~hold under section 552.105.' 

In summary: (1) to the extent that the LCR4 has voluntarily made any of tlie submitted 
information available to a member of the public, any such ii~fomiatioil must be released to 
the requestor; (2) the LCRA must release the information that is subject to required 
disclosure under section 552.022 of tlie Government Code; (3) the 1,CRA may withhold the 
information that is excepted from disclosure under seetioils 552.105 and 552.1 11 of the 
Governnient Code; and (4) the rest of the submitted informatiovi must be released." 

This letter ruling is linlited to tlie particular records at issue in this request and limited to tlie 
facts as presented to us; tlieref'ore, this riiling niust not be relied upon as a previous 
deterlninatioil regarding any other records or any other circun~stances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governn~eiital body and of the requestor. For example, governmental bodies are proliibitcd 
fiom asking tlie attorney general to reconsider titis ruling. Gov't Code 3 552.301(f). If the 
governniental body \vailts to challenge tliis ruling. the govercn~ental body n~ust  appeal by 
filing suit in Travis Co~inty\i-itliin 30 calciidar days. ld. S 552.324(1>). in order to get tiic fc1!1 
benefit of such an appcai, the go\cmmei?lal body I I I L I ~ ~  file suit \ci:liin 10 calendar dsys. 
Icl. 5 55j?.;i;(b)(3). (c!. If tile goveniii~entai bocly does not nppeal illis ruling and iiic 
go~zrnmentrnl body does not conlply 7\;it11 it. then bot11 the requestor atid thr, attornc) gsncrnl 

~. 
h n ~ e  tile 1- gilt to hie su!: ngaiiis1 tile go;cmi~~cnt;iI h o i i ~  to cr:iorce :tiis rui:::g. 
I d .  5 552.321(:1). 

IS this ru!i~;g rcquiics lhi. go\ci-nii~ental boil) lo rclcasc all or i;;irt oi llie rci~iic.s:ecl 
in~orii~ation. tile go\ei.n~nci~!al bod!. is vcspoiisible for tniciilg t i~c ncst stcp. 13:iscil on thc 
stai~~te, the attorlie), general expects that. upon receiving this r~iling, the governmental body 
will either release the plihlic records proniptly pursuant to section i52.221(ai of the 
Go\;ernnlc~li Code or file a la\vsuit cllallc~~ijing this r~iling pursiiaiit to scctioi; 552.323 oftlie 
Governrneiit Code. If the go\*ernrnental body fails to do one of these things, then the 
icyucsiur shu~ild repvrt iiiai ~%iliiic iii i h ~  atioriiey gellerai's 0pi.ii C~~i.i'liiiiCiii :Ioi:iiiC. 

'The iiifoririation that the LCliA inay withhold under section 552.105 consists o f  ( I )  the iilarked 
infor~natioii in Appeiidix C to the Technical Memorandum dated May 1,2007 in Exhibit C-4; (2) tile marked 
inrorination in the Filial Technical Meinoranduin dated April 18; 2006 in Exliibit C-6: and (3) the Attachiiients 
to tile Iiiteriiii Conce~tual Probable Coiistruction Cost Estimates iii Exhibit C-8. 

*The reiiiaininginfomlation that must be released consists of ( I )  the evaluation inatrix in Exliibit C-1; 
(2) the FSE Iiiternal Site Reduction Workshop Record dated March 14,2006 in Exliibit C-2: (3) the reliiaining 
information in Appendices B and C to the Technical Memoi-anduni dated Ma) 1.2007 in Exhibit C-4: (4) the 
remaining inforination in the Final Technical Memorandum dated April IS. 2006 and Appendix A thereto in 
Exhibit C-6; and (5) tile Facility Siting, Desigii and Affected Environment Matrix in Exhibit C-7. 
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toll free, at (877) 673-6839. The requestor may also file a complaint w~ith the district or 
county attorney. Id  5 J52.3215(e). 

If this ruling requires or perniits the governmental body to withhold all or some of the 
requested inforination, the requestor can appeal that decision by suing the governmental 
body. Id. § 552.321(a); Texas Dep'r qf Pub. ScgeIy 11. Gilbreiith, 842 S.W.2cl 408, 41 1 
(Tex. App.-Austin 1992, no writ). 

Please remember that under the Act the release of inforination triggers certain procedures for 
costs and charges to the requestor. Ifrecords are reieascd in compliance wit11 this ruling, be 
sure that all charges for the iiiforn~atioii are at or below the legal amounts. Qucstioiis or 
complai~lts about over-charging must be directed to Hadassah Scliloss at the Office of the 
Attorney General at (512) 475-2497. 

If the go\~ernmcntal body, the requestor: or any other person has questions or comments 
about this ruling. they may contact our office. Althougli there is no statutory deadline for 
contacting us. tile attorney general prefers to receive any coninients within 10 calendar days 
of the date of this ruling. 

Ref: ID# 284584 

c: Mr. Brian J .  Kuipliiig 
Attorney at Law 
21 16 Thompsoii Iioad, Suite 103 
Richmond, Texas 77469 
(wlo enclosures) 


